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SUBJECT : 


DIRECT® , FBI (65-58236) 

/ 

SAC, UFO (65-5521) 

/') 

JULIUS ROSENBERG, etal., 
ESPIONAGE - R 


UNITED STA'. -ES GOVERNMENT 

x 

DATE: June 25, 1952 


Re report of JOHN A. HARRINGTON, dated June 3, 1952, at New York. 

Mr. HARQID B. WILLEY, Deputy Clerk, U. S. Supreme Coyrt, furnished 
SA HOWAff&sJ'LETCHER, Jr., two copies of the brief and appendix filed by 
EMANUEL H.NBLOCH on behalf of JULIUS and ETHEpfeOSENBERO. This brief was 
filed on June 7, 1952. He also furn^sbe'3' two" copies oi’ the brief filed by 
HOWARD N/ MEYER on behalf of MORTON SOBELL, which was filed on June 7, 1952. 

/ One copy of each of tire above is being furnished to the Bureau and 
New York. 


. Mr. WILLEY also advised that no Amicus brief had been filed with 
the Supreme Court in either of the above mentioned cases. He advised that 
the Supreme Court had adjourned for the Summer and no action would be taken ** 

on these petitions until the Court reconvened in the Fall. •% 


Inasmuch as the only outstanding lead in this division is to 
follow and report prosecutive action in the U. S. Supreme Court, this case 
is being placed in a Pending Inactive status until the Supreme Court j£i. . 

reconvenes in the Fall. -•£ 
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JUN 7 1952 


CHARLES ELM03E CSOPUV 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1952 


No. Ill 


JULIUS ROSENBERG and ETHEL ROSENBERG, 

Petitioners, 


THE UNITED STATES OF AMERICA 


APPENDIX TO PETITION FOR WRIT OF 

OERTIORARI 


Emanuel H. Bloch, 
Attorney for Petitioners. 
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APPENDIX 


Documentation of Judicial Misconduct 


A. Emphases and Reemphases of Key Points of 

Government’s Case 


Although the subject had been exhausted, the trial judge 
retraced the incident of Julius’ request to Elitcber to turn 
over blueprints as an aid to Russia, with the promise of 
cautionary measures. He caused a review of Julius’ state- 
ment to Elitcher that others were giving military informa- 
tion to the Soviet Union (R. 236) and belabored the point 
(R. 236-37). He accented Sobell’s overture to Elitcher for 
"military secrets” (R. 246). He stressed the date when 
Elitcher visited Julius in New York City to discuss espion- 
age (R. 251) and led Elitcher to reiterate that Julins, in 
1946 or 1947, advised against any further communication 
because of some leak in the espionage apparatus (R. 253) 
and that Julius, Sobell and Elitcher met in New York City 
in June, 1948, to dissuade Elitcher from leaving his Govern- 
ment post (R. 256). He focused attention to film equipment 
in Sobell’s home on the night in July, 1948, when Elitcher, 
arriving in New York from Washington, D. C., that evening, 
immediately accompanied Sobell on his hurried trip to 
Julius to dispose of material (R. 262) ; he harped repeatedly 
on the purpose of tins night visit to impute on equivocal evi- 
dence, the transfer of contraband from Sobell to Julius 
(R. 363-64). Again and again, he reverted to the link be- 
tween Julins and Sobell to recruit Elitcher for espionage 
(R. 352, 357-58) and compounded the offense by suggestive 
questions (R. 317-18) with dogged pertinacity (R. 352, 357- 
58 ). 


To surmount any inference that Elitcher was under fear 
or duress when he gave bis first statement to F. B. I. agents 
after a few days of questioning, a fact which Elitcher ad- 
mitted later on in his cross-examination (R. 281-83, 367), 
the trial court, following the negative answer of the wit- 
ness to the prosecutor’s question whether the F. B. I. agents 
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witness Julius* statement that he also aimed to flee the juris- 
diction (R. 713). Still not content, the judge re-exposed 
that the $1000 claimed to be delivered to the Greenglasses by 
Julius on May 24, 1950, came “from the Russians for us 
[Greenglasses] to leave the country” (R. 786). 


Gold had already described the incident of June 3, 1945, at 
Albuquerque, in which he and David “matched” the cor- 
responding parts of a side of a Jello-hox and had detailed 
the cardboard which David showed him as appearing “to be 
from the same part of the same packaged food from which 
the piece of cardboard that I had, had originally been cut.” 
Peculiarly unsatisfied with this graphic portrayal, the Court 
trespassed to re-echo the dramatic event. 


The Court: When you say Greenglass matched the two, 
just what did he dot 

The Witness : He showed it to me and put them together, 
as nearly as I can remember. 

The Court: How did you put them together to see 
whether the ends meet, is that what you did? 

The Witness : No, just roughly. 1 mean you could see at 
a glance that they were the same thing (R. *825). 


The political issues held a special fascination for the trial 
judge. He accentuated that Sobell had recruited Elitcher 
into the Communist Party (R. 205) and restressed Julius’ 
dismissal from Government service on charges of member- 
ship in the Communist Party (R. 241). 

David was asked by the prosecutor on his direct examina- 
tion which political system the Rosenbergs stated they 
“liked better”. Objection was made and sustained, but 
the Court then put the indistinguishable query as to whether 
‘‘they [the Rosenbergs] preferred one over another.” The 
response was “they preferred Socialism to capitalism”. 
The Court pursued “’Which type of Socialism?”, the wit- 
ness: “Russian Socialism” (R. 420). The answers were 
repetitive as they had since been made to a query from the 
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prosecutor only two questions back (E. 419-20). Asain 
placing hunself in the service of the prosecution, the trial 

judge adduced that the conversations continued over the 
years (R. 421). 


Dorothy Abel, Ruth’s sister, was under cross-examina- 
tion as to specific declarations allegedly made by Julius in 
her presence with respect to the United States and the 
Soviet Union. The witness had replied that Julius criticized 

our Government because it was “capitalistic . . . that is 

about all I can remember.” The following occurred- 


Mr. E. H. Bloch: What else? 

The Court : Is that the reason they assigned for pre- 
i erring the Russian form of Government? 

The Witness: Yes. 

The Court: Was there discussion of the relative merits 
ot the capitalistic form of Government as against com- 
munistic form? 


The Court desisted only after defense counsel objected to 
the remtroduetion of an answer already given on this in- 
flammatory point (R. 790-91). 


Prodded by the necessity to forge the nexus .to link up 
membership in the Communist Party of the United States 
with the crime charged so as to attempt to supply its bear- 
ing on propensity, the trial judge engaged in a prolonged 
examination of Bentley to reaffirm and re-seal her testi- 
mony. Falling in with the Court, the witness recounted the 
adhesive” (the Court’s formulation) relationships be- 
^ ican Communist Party and the Soviet Union 
(K. y/8-/9, 983); and the necessity of members to bend 
to the “party line as dictated by the Communist Interna- 
tional (B. 983) Having thus discharged the prosecu- 
tor s function, he then graciously deferred to protocol. Ad~ 
dressing himself to the prosecutor, he queried “Do you 
want to take it from there?” The prosecutor adjusted his 
reply Yes, if I may. I think your Honor has well, I 
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wanted to make an observation but I do not think it is nec- 
essary. Your Honor has relieved me of a considerable^ 
burden” (Nio!) (R. 983). The prosecutor was allowed' tor 
ask but one more question and received the answer when 
the trial judge again interrupted and resumed his own in- 
terrogation along the same lines that he had already re- 
viewed in extenso. 


The Court: I think I forgot to ask where the head- 
quarters of the National or of the Communist Interna- 
tional — was that in Moscow? 

The Witness: That was in Moscow, yes (R. 984). 


Still the judge persisted. Breaking in between the con- 
clusion of re-direct and the commencement of re-cross, he 
re-seized the reins of domination and imposed a recapitu- 
lation of the identical subject matter: 


The Court: Before you get into that [re-cross] let me 
make sure I have understood Miss Bentley’s answers 
to what I consider the main issue and main purpose of 
her testimony — 


And thereupon launched into a number of leading ques- 
tions in the nature of a summation as to the instructions 
issued to members of the American Communist Party 
“orally and in writing, in a general way, to do everything 
to aid Russia” (R. 1013). 


B. Protection and Rehabilitation of the Government 

Witnesses 


Elitcher was embarrassed by a discrepancy between his 
story at the trial that Julius initially visited him at 3ns 
home in June, 1944, and his statement to the authorities on 
his first interrogation fixing the date of the visit as “late 
1943” or ”1944, early, possibly.” Defense counsel was 
seeking to expand on the patent disparity when the Court 
interpolated “I don’t think you [Mr. Bloch] have done it 
yet” (R. 288). 
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rr^ 6 Sam ^ W ?. tness f ave different versions, on direct and 
^oss-exammation, of certain conversations he had had 
th Julius on a visit he and his wife had made to Julius’ -» 
i2“ ‘"August, 1945. The United States Attorney, to" 
deaden the sting of the conflict asserted “there were con- 
versations that he [the witness] testified to on direct that 
took place, and I don’t want the witness misled or any im- 
pression created that now in his cross-examination he is 
leaving something that wasn’t testified to on direct.” 
Apart from the unpropitious character of the remark since 
e prosecutor could have attempted to reconcile the in- 
consistency on re-direct, the Court cojoined to further ob- 
tund the point of attack with the coadunate comment “I 
think your observation is a sound one.” The cross-exami 
ner protested this unwarranted interjection. The Court 
then intimated to the defense counsel to frame a question 

nolitefv e decr^ a ^ m tr iZ !i tbe contradiction > the examiner 
politely declined the advance (R. 308). 

• • * * • 

mnt^w? 6 t ^ ial j» d S :e i neg at iv ed any misgivings the jury 
may have collected about Elitcher’s reliability. Off- 
setting the admissions of this witness as to the differences 
between his testimony and his statements to the F.B.I. 
agents, and forestalling the requisite basis for a defense 

Court^eelft 1 ”^! 1 ^ prioi> contl * adi ctory statement, the 
Court declared “I assume you [Mr. Bloch) are trying to do 

Has iet ” Th° W ^ i " consistei . ,c yl* You haven’t shown 
*V a ® f L T he raraark triply error : — it interfered 
with the province of the jury as the triers of the facts • it 

restored the integrity of the witness; it was factually 
misleading (R. 336-37). lactuauy 

# 

Ehtcher had failed to record on his direct examination 
bis presence at J ulius ’ home in the week of Christmas 1946 
although he had been asked, in chronological approach his 
meetings wath Julius. The cross-examiner: ^ ’ 1 

You forgot about that? 

The Court: [sua sponte, in ripost,] “He wasn’t 
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asked about it if I remember and it might have been 
nothing to the Government’s case. There is a certain 
'inference in your question that he deliberately with- 
held it.” 


Appropriate objection and exception to the remarks 
were duly noted (R* 342). 


When cross-examination elicited that Elitcher purchased 
an automobile a few days before the trial at a time after 
he had lost his position, to suggest his assurance of immu- 
nity from prosecution for perjury in exchange for his 
testimony at the trial, the prosecutor ^cted. The Court 
overruled the objection, but added You [Mr. Saypolj 
say there is no relevancy. I am inclined to agree with you 
but I am going to let him answer” (R. 346-4/). 


When David was trapped in a net of prevarications and 
inconsistencies, the trial judge labored to extricate him 
from the pit of untrustwortluness. This procedure oc- 
curred when David falsified the length of time he bad not 
seen Julius from June, 1950, to the trial (R, 537) j when 
David was exposed as a dissembler at the time he received 
$1000 in Mav, 1950, the Court defeated the blow by deviat- 
ing from the matter at hand to reemphasize that the money 
came from Julius for the purposes of flight (R. 543) ; when 
David was hard pressed to explain his asserted moral 
doubts on the propriety of his participation in espionage 
in the face of the eloquence of his consistent course of con- 
duct to the contrary, the judge insisted on a reconciliation 
of the repugnancy (R. 552-53); when David foundered to 
Justify his honorable discharge from the Army despite 
his embezzlements and deliberate breaches of the espionage 
laws the Court, disregarding that the cross-examination 
was delving into David’s state of mind in the war years, 
circumvented to inquire of David’s feelings as of the time 
of trial (R. 555) ; when David admitted he knew his Bister, 
Ethel, faced the danger of a “possible death penalty be- 
cause of his testimony, thus baring to the jury his callous- 
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ness, and the judge essayed to repair the damage with the 
diversion "Do you realize also that the matter of penalty 
is a matter entirely within my jurisdiction, not within the 
jurisdiction of the jury" (R. 558). 


David, in response to cross-query whether he failed to 
reveal to the F.B.I. interviewer in February, 1950, that he 
engaged in any illegal activity at Los Alamos answered "I 
didn't tell him, but I was pretty well on the verge to tell 
him." The motion to strike the latter part of the answer 
was denied (R. 566). 


On another occasion, the trial judge disoriented the pur- 
port of the cross-examination with the question "Well, you 
had already confessed, hadn’t you t", after a line of interro- 
gation designed to show that David’s relation to his fellow 
prisoners as to his intention “to fight this case against 
[him]" belied his claim of cooperation with the authorities 
from the time of his apprehension (R. 600). 


The trial judge aided David when he admitted he did not 
mention his sister, Ethel, when interviewed in February, 
1950, by eliciting that there was no discussion of Ethel or 
that David was not directed to discuss espionage, thus 
sterilizing the development of cross-examination to 
demonstrate David’s wilful concealment of his own activi- 
ties at Los Alamos and to allow the jury to infer the absence 
of Ethel’s participation in any illegality (R. 566). 


Cross-examination was embarked on a thorough probe to 
indicate discrepancies between David’s statements to the 
F.B.I. on the night of June 15 and bis trial testimony. 
Weakening the import of the antagonistic stories, the Court 
interjected "Well, did you conscientiously withhold any 
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facts that night?” David parroted in answer “I did not con- 
scientiously withhold those facts.” To refine the rational- 
ization and thus insure complete face saving, the Court led 
David, now on guard, to state he told4he authorities on the 
night of his apprehension “substantially” what be testified 
at the trial and that arrangements were projected at the 
time for his making a “subsequent statement” (R. 577-78). 

Carrying the onus for the prosecutor, the judge strained 
to find facts to sustain David’s claim he cooperated volun- 
tarily with the authorities that same night by inquiring 
whether David had been advised of “his right to have a 
lawyer.” David, attuned to the cordiality of the Court, fell 
in “Sure . . . just about when I started to make a state- 
ment.” Then cross eked out the revelation that David was 
advised of his right to legal counsel after he had signed a 
statement (R. 580-81). 


David was hazy about incidents and conversations that 
occurred within one year of the trial. The trial judge sus- 
tained the prosecutor’s objection to the cross-question “But 
you do remember everything that your wife told you back 
in November 29, 1944?” (R. 583). 


Admitting material omissions of incidents in his pur- 
ported statement of the night of June 15, 1950, the trial 
judge was quick to recoup the loss for David. 

The Court: Is there anything you testified here today 
that you haven’t made in the previous statement? 

The Witness; There isn’t, no -(R. 588). 

And, when the cross-examiner spotlighted the glaring in- 
compatibility' between the written statement and the testi- 
mony, the trial judge guided David to creep through the 
needle’s eye of safety’. 

The Court : But you told them about it? 

The Witness: I had told them about it (R. 590). 
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The Court: It wasn’t your intention at that time to give 
every minute detail! 


The Witness: Not intention but I couldn’t remember every 
minute detail that had occurred (B*592). 


To confute David ’b claim he was concordant with the 
authorities when he was taken into custody, cross-examina- 
tion developed his prompt confinement to a solitary cell in 
the West Street House of Detention. The trial judge opened 
the door to allow David to assign a speculative “reason” 
based on hearsay, in explanation of the restrictive restraint 
(R. 597), to equivocate on his retainer of counsel (R. 598) 
and to intellectualize his statements to fellow inmates that 
he intended “to fight the ease” (R. 600). 


The plausibility of David’s ability to prepare the sketches 
of the lc^s mold and cross-section of the atom-bomb were 
placed in issue on his cross-examination and was in process 
of probe. The Court, interfering, inserted a string of liber- 
ating queries as to whether “the sketches [wore] product 
of [David’s] mind”; or whether he was “helped by anybody 
on the outside in drawing those sketches” ; or “did anybody 
tell you to change any line here or change any line there?” 
The negative answers surprised no one. Then the judge 
turned to the cross-examiner “Now, ask your question” 
(R. 610-11). Continuing to expose the witness’ stunted 
formal education and training, the defense questioner was 
soon to watch bis path wrecked by an alien explosion. The 
Court: “and whether he might have turned something over, 
miscalculating a figure or making an error here and there, is 
not material to the charge, Mr. Bloch.” It cannot be gain- 
said that, so abstractedly stated, this dictum did not mis- 
state the law but, in context, it was an. irrelevancy on the 
issue of the witness’ credibility, a fact acknowledged by the 
Court when he permitted further cross-examination on the 
subject of David’s educational background. And the blast 
did screen the witness (R. 612-13). 
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Further, the witness conceded the sketches he made for 
the trial were drawn solely from memory when the Court 
injected : 

The Court: And would you give the same reply with re- ^ 
spect to the sketches that you said you turned over to 
Rosenberg . . . 

The Witness: That is correct (R. 626-27). 


David’s unreliability was exhibited clearly when he was 
under cross-examination in connection with the alleged 
statement of Julius to him on May 23, 1950, to the effect that 
Julius had obtained a lawyer in case of a “slip-up” in 
flight plans. The witness’ confusion and uncertainty were 
evident. The Court interpolated: “You [Mr. Bloch] are 
covering a lot of dates here” (R. 657), a cliehed but clever 
stratagem to resuscitate the faltering witness. 


David was forced to disclose the animosity and the bitter 
quarrels between him and Julius while the two were asso- 
ciated in the “Pitt” business. The Court took the initiative 
to heal the wound. 


The Court: And you saw him in 1950 after that? 
The Witness : I saw him after that. 

The Court: Even after you left the business? 
The Witness: That is right (R. 664). 


The cross-examiner pursued the subject of the contempo- 
raneous violent antagonisms between David and Julius and 
dragged from David’s lips the revealing fact that David had 
assaulted Julius. The Court donned the mantle of the pros- 
ecutor in his zeal to protect the witness, who clung to the 
security of authority. 


The Court: Subsequent to that, had you patched things 
up? 

The Witness ; Certainly, we were very friendly after that 
(R. 665). 
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And then the Court followed up with repeated thrusts to 
ward off the sword of cross-attack that was marking the 
witness with scars of bias and seff-interest (R. 665-66). 


* If PTp th ® , star S P- V witness for the Government, 
tound shelter in the Court’s preserve, it is not surprising 

that Ruth, the spy consort, was also given judicial sane- 
tuary. 

Ruth was asked whether she remembered “everv de- 
tail from memory” when the Court interrupted: “She 
remembered. I don’t know' about 'every detail.’ I think 
; i.! ue 1 s ^ ,on * s objectionable. She remembered what she 
testified to’’ (R. 727). Now the quadruple mistake— the 
judge testified for the witness; the judge halted proper 
cross-examination; the judge attested to the accuracy of 

the witness; the judge infringed on the functions of the 
jury. 


Ruth, on cross-examination, was directed to go over her 
conversation with the Rosenbergs in November. 1944. The 
cross-examiner, for tlie obvious purpose of showing the 
witness was only too well rehearsed, asked whether the 
witness’ recounting of the incident was not a verbatim 
repetition of her direct testimony. The prosecutor 
objected; the following was the ruling. 


The Court: Your objection is sustained. I don’t 
know exactly what the point is. If the witness has 
left out something, Mr. Bloch would say the witness 
didn t repeat the story accurately, and the witness 
repeats it accurately and apparently that isn’t <*ood 


'i' hc £>, ^sustaining the objection, the Court remarked 
m 7 o? ° C tu' ked the question, the witness has answered” 

f n / /K l 'I n i ci t\*n i*i 1 1 _ 1 * i i . x _ 


/p 700 v rr,, . ... * w v ..JU.LM iws ajihweroa" 

(K. I'i.N), This was killing many birds with one shot The 

judge protected the credibility of the witness and at the 
same time reproved the defense counsel for attemptin'* to 
impugn her credibility. The exposition ivas a prosecutor’s 
summation and at the same time curtailed the opportunity 
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of the defense to place its interpretation before the jury 
because the evidence was excised from the record. 


■V if ___ 

The cross-examiner was seeking to ascertain from Kuth 
whether she meant to “confess” when 'David and she 
should be questioned by the authorities. 

The Court ; [interjecting] It means to tell the truth. 
That means to tell the truth. 

Defense pointed out to the judge he wanted the state of 
the witness' mind, not the meaning of the Court. Where- 
upon: 

The Court: Can you [the witness] answer the ques- 

tl0 The Witness: [confused hut compliant] Well, I have 
confessed everything I know about it. (B. 731.) 

#•**•* * 

Buth was being cross-examined as to whether she told 
hpr lawyer that she desired to be a witness for the prosecu- 
tion The question bore on the witness’ motive for her 
trial testimony as, within the frame of reference, there 
were implications of the witness’ expectation and plan to 
be immunized from prosecution as a result of an under- 
standing with the United States Attorney’s office. The 
District Attorney objected to the question. 

The Court : [in concurrence] That is right . . . she 
has no choice. I say she has no choice in whether or 
not to he a witness. 

This dissertation epitomized the method of circumlocution 
of the Court to re-establish the probity of a Government 
witness, to insinuate the desired answer, and to devaluate 
the significance of the question. Even the Court, though 
grudgingly, recognized the blatant error which, inciden- 
tally he took no pains to correct and then asked the same 
question: “All right, did you tell Mr. Bogge that you want 
to testify!” (B. 734-35). 
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consultine°^?Si state of min<J whe n she was 

consulting with Mr. Rogge as to her hope not to h* 

motivation *for Z'^rV 161 '’ in ° rder to ^ inearth 
motivation tor the trial story, was checked bv the trinl 

judge, and the point of his inquiries obviated. 

?°j rt: ^ aft ® r ^ arn ing the questioner to curtail his 

Mr 3 f n Bl„T e nn er T thiS ’ Mr ‘ R ° gge is not on ™ 

The rJ eh n, 0h ’ I u m not taIkin £ ab0 «t Mr. Rogge. 

inore l t? y ° U haV ! m 6 T ery ( l ueslio »> and further- 
more Mr. Rogge was not authorized to speak for the 

Government and you must bear that in mind in your ques 

I ™t A he?!^M y ' , “ r H °"° r ’ 1 <l0n ' t Want Eo «« e ’ s ^ 

The Court : Yes, I know very well what you want 

The Court 'v YOUr H iT r> thi8 is getting away from 

Mr A ft/' n °xr Want . her m,nd ’ not > our mind. 

Mr. A, Bloch : No, not my mind, either. (R. 739) 


Ruth was being examined on the Jello-box side she al 
legedly obtained from Julius and kept for many months 
to match with the other side produced bv Gold When 
pressed to describe the printing or words on this Jello box 
f .de, she answered til at Her iaet of knowledge of d“tai“ 
was not pertinent.” The interlocutor's motion to strike 

not E r .m *'?*'?•”? ° le Wi ‘ ness admitted SS 

%£% ' objecl ln hcr possession, when the Court 

to ytn, C ° Urt: N ° W let me ast y<, “ this : what was important 


fW f n C0U ^ S ? the a w,tness accommodated her replv to sav 
that her interest was confined to the use of tlnf jello-box 

®* de ® n 1 dcntification medium to bo matched with the 
expected courier’s other side of the box (R. 773 ). To fur 
tW cover the Mentis!, npot, Ruth's veVaeity, ’the jtuige' 


The Court .-Excuse me, when the bearer of the other half 
of that side of the Jello box was to come to yon, was U your 
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primary purpose in seeing whether the two sides would fit 
together like a jig-saw puzzle? 

The Witness; Yes. 

The Court ; Very well. (R. 773) 

It is no wonder that the prosecutor was not constrained 
to utilize the leverage of redirect of the witness with the 
advantage of such interlineations of judicatory initiation. 


When Ruth charged Julius with stating that he was using 
the “Pitt” as a “front” to conceal his espionage interests 
(R. 775), she was confronted with the fact of Schein’s bona 
fide investment of $15,000. ,She explained, “That is not the 
same thing.” After a colloquy in which defense counsel 
articulated his purpose to clarify any implication left in the 
last answer, the Court declared, “She didn't imply any- 
thing. She said something.” Yet immediately the witness 
admitted she was not trying to imply that Schein was a 
front. When pressed further to expose Schein’s legiti- 
mate relationship with the business from which the jury 
could reasonably infer that “Pitt” was conducted on a 
sound basis, the Court sustained an objection to tbe ques- 
tion whether all checks of “Pitt” to be valid needed the 
countersignature of Schein (R. 776). Then, to afford tbe 
witness the opportunity to iterate her repudiated state- 
ment, it asked: 

The Court : Did you say there was no connection between 
the Schein investment and your statement that you made 
concerning Mr. Rosenberg’s statement? 

A. Yes. 

Q. When he said he could have the business as a front? 

A. That is right. <R. 777) 

The judge’s solicitude towards Ruth was indulgent. As 
the facts indexed the improbability of the witness’ story, 
he sought to expunge them from the minds of the jury either 
through censorship or sophistry. 
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Dorothy Abel, after prompting questions from the Court, 
had recounted certain statements allegedly made by Julius 
with respect to preference for the Russian form of govern- 
ment over that of the United States (ft. 791), To demon- 
strate the impla usability of the testimony of the witness, 
who was then 16 years of age, cross-examination was testing 
her formal training in courses on politics and related sub- 
jects at the time of the making of these statements. Objec- 
tion to the question of the witness ’ age was overruled, but 
the Court characteristically commented: 


The Court : It is proper. It might not be likely that she 
did it [courses, etc.], but it is proper . . . (R. 791) 


What function was left for the jury? 


Dr. Bernhardt had testified on direct that Julius had 
asked by telephone in May, 1950 whether he would furnish 
a smallpox innoculation certificate for someone he did not 
vaccinate. The cross-examination proceeded to inquire 
about his response to the F. B. I. agents when they first ap- 
proached him for information on the subject. 


Q. What did you say to that? 

A. I said “to the best of my recollection he [Julius] had 
not,’’ [asked for such certificate] (R. 856). 


The Court, absorbing the shock of contradiction, then 
inquired directly whether the witness had not “volun- 
teered” the information (i. e., his direct testimony) “two 
or three days later” to the authorities. The response was 
in the affirmative: “I recalled the conversation two or three 
days later and I volunteered the information” (R. 857). 


Bentley was under cross-examination. The defense was 
smoking out her immoral past by showing her extra-marital 
and illicit relationship with Golos in the vears 1941 to 1943. 


Q. In the eyes of the American law you were not living 
with his as legal husband and wife, is that not correct? 
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The impertinence of the witness was condoned. 
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fc-SteJ in B,atl<!y ’ s cross_exa niination when 
agenda. t pto " e conTO “ ,,t "> beeame the item on the 


<*&? . 


J ?: , Did yoa re f gnize the voice of the man you sav 

A d T^ U a U ? an<3 8aid ‘‘ This i8 Julius ”t 7 7 

-A. what do you mean recognize? 

Q. Are you a college graduate? 


wha? do yoo^f “ 7 tha ‘ " ambi ^" S ' 


Q. Do you recognize whose voice it was ? 
The Court: You didn't say that. 


5«£Mt^S2 

ZoSa a £ iCia ’ ,e8 ‘ ° f OTmbi ™* 

•^SSS^SS^i 

,he pcciln j» r y m °tive of tho witness and" dcm*on- 
strated she was a professional anti-Commnnist who nrofited 
from her lectures agaiost Communism ffl Xw 

many times she so lectured, the witness replied -I slnratv 
have no idea.” There followed .- F simply 


lasttwo^t ,eC,Ured “‘ ensiTC| y « cotntnunism in the 


tenslvedy ° b ’’ ec ^ on from lhe Prosecutor “How high is er- 
The Court: Yes, I do not understand that either. 


The defense concretized the question in terms of numbers. 
Q. Was it more than five times ? 

A. It was certainly more than five times. 

Q- Was it more than ten times? 

cott^ft^r^si^Lt^r of ,he 
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The Court: Yes, I think she is absolutely right, and I 
think you have got enough of an answer there for the sub- 
ject that you are after. (R. 1007-08.) 


Bentley’s expert testimony on the workings of the Ameri- 
can Communist Party was jolted when she admitted on cross- 
examination her ignorance of the happenings in the rank 
and file “units” of the organization. 

Q. So you do not know, do you, Miss Bentley, as of your 
own knowledge, what went on at any of these [rank and 
file] meetings do you! 

A. If you mean from ’38 on, no. 

The Court [robbing the cross of its vigor] : . . . But 
she continued as a member of the Party. (R. 1014.) 


As Bentley was brought forward by the prosecution as 
the expert on communism, defense counsel, to impugn her 
reputation as an expert, desired to know from her whether 
she testified for the Government in the celebrated trial of 
the Government against the “Communist leaders” [Dennis 
v. United States, 341 U. S. 404 (1951)]. The Court, ward- 
ing off the inevitable negative answer, the only truthful one 
added insalt to injury. Addressing the questioner, 

The Court: Yes, but when I think that under the guise 
of impeaching the credibility of a witness you are dragging 
in not only the kitchen sink but the kitchen tub as well, I am 
going to stop it. (R. 1021-22.) 


C. Hostile Cross-examination of the Defendants in the 
Course of Their Direct Testimony 


The trial judge, intent on exploring the volcanic subject of 
the politics of the defendants, commenced early in Julius’ 
direct testimony to detour the presentation into conflagrant 
roads. He injected to disrupt the chronological and logical 
sequence of events to ask J ulius whether he had a discussion 
with Ann Sidorovich as to “the respective preferences of 
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SmStSKS SST Eas8ia 803 th£ United stat “” 

T?,^f»^° Urt ^ I)id y t u approve the communistic system of 
m »£? thC c T a P xtalisti » ^stem in this country I 

Hraor y^T-r/ a r n f an expert on those tbin gs, your 
1079 ) ’ d 1 d d n0t make any sueh dlrec t statement. * (E. 


And further 


The Court : Well, did you ever belong to any ctoud that 
discussed the system of Russia! g P 


The witness was finally forced to take refuse in his nnV 
ilege against self-incrimination (R. 1080). Not far later 
the direct was dealing with the incident of the Greengfass’ 
dinner visit to the Rosenberg home during David ^ ’s 1945 
furlough. An interruption : 


a .^ e Corirt = Did 7 0u express any opinion that the Rus- 
ans were not getting the cooperation from the Allies that 
they were entitled to! tnat 

■ fte °? i 5 i °”, ,hat ,bero should be a 
that lit M tlmC - 1 don 1 «>»™ber if it was at 

opfJitJ J Z?i h Y!}n ' “ m asW “ 8 y ° U ’ did yo " e *I>™ s *be 

opinion that the Russians were not getting the coorjerati™ 
trow the Allies ibat they were entitled tot C0 ° Ileratlc '” 
A. 1 didn’t express that opinion, sir. (R. 1085-86.) 


The witness, Julius, had denied he ever turned over to 
Russia any material allegedly delivered to him by Dav?d 

Rx T RLS 0Urt T Did y ° U kn0w any R «ssians at that time! 
Bj Russians I mean people who were Russian citizens 
A. You mean citizens of Russia? cmzens . • - 

Q. That is correct. 

A. No, I didn’t. 

Q. Didn’t know any at all? 

A. Not at all. (R. 1099-1100.) 
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Ethel’s views on politics were accorded similar treatment. 

Tl * t 


By the Court: What were your own views about th<> cn'h 
joct matter of the United States having anv weapon that' 

A M '?d^,’recIn h‘ ‘- a ‘ ,im °'. Thal U ' in ' 19 « 

A. I don t recall having any views at all about it. 

Q. onr mind was a blank on the subject. . Thpr*» 

were never any discussions about it at all! 

n -rrr ^° ut that ’ not aljout the weapon, 
wv^n-^ discussion at all as to any advantages 

sians had t0 mak€ Warfare that the Rus ' 

A. No, nothing of that sort. 

ne y er heard any discussions that there should hp 
equalization between Russia and the United States? 

A. No, sir. (R. 1313-14.) 


Ethel had denied knowing any Russian. 

The Court: You didn’t know any Russian? 

A. l\o, I didn’t know any Russian. (R. 1324.) 


r r he u'? t d8 ? ini P ]ied disbelief in Julius’ testimony 
u JUS had chronicled the conversation he had with David 

l^fdf 08 -!? n Grg h ° me in Januar y> 3945, in which “he 
IDawd] said he was a machinist at that time (i.e , in the 

Army) and he just repeated he was a machinist.’’ 

when ^m^sarp him? ^ '* y °“ k ”° W ho Was 8 m “ chi ” is< ta ’« 
10^.) YeS> but he Said he was a machini st at that time. (R. 


The court attempted to circuit the orderly recital of the 
subject matter of the examination. Arresting its progress 
the Court asked of Julius : * P g ’ 
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A, What time? 

Q. January. « 

A. January ’44. 

Q. ’45. 

The Court refrained only after defense counsel requested 
that the matter of Elitcher’s visit be deferred until he came 
to the subject, according to the logic and the plan of direct 
presentation (R. 1085-86). 


The Court precipitated premature cross on the time in 
February, 1945, Julius visited and discussed with Ruth, in 
pursuance of her request (R. 1087), David’s perspective to 
steal Army property (R. 1089), and by protracted question- 
ing tried to confuse the witness. 

The Court: She [Ruth] came to see you [Julius, the wit- 
ness] f 

Julius corrected the judge by pointing out that he came 
to see Ruth, but his efforts were fruitless. The Court fol- 
lowed, “She came to see you?’’, to which the witness re- 
joined, “She didn’t come to see me” (R. 1090). But the 
witness’ answers evoked only the skepticism of the judge, 
who imparted his disapprobation to the jury by sharp ques- 
tioning as to the reasons for Ruth’s seeking out Julius for 
advice (R. 1091). 


Julius had denied that Ethel typed any espionage mate- 
rial. The judge, in prosecutive manner, intruded: 

The Court: Is your wife a typist? 

A. Yes, she is. 

Q. Do you have a typewriter at home? 

A. That is right. (R. 1097.) 

And, in prolonged encounter, he fastened his questions on 
Ethel’s typewriting activities (R. 1098) raising derogatory 
implications. Picking up Julius’ explanation tliat Ethel did 
practically no typing in 1944, except some sporadic volun- 
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A l? }1 T n i he J T i ? n 1 didn>t hav e a typist there? 
r _ e l tiad but she was a volunteer worker when 
I was a member of the union. (R. 1099.) 


i a ^ Ul v S denied any illegal associations in Schenec- 

W *\ ew ,y° rk ’ t0 refute David’s testimony on this point 
Again to disparage the credibility of this defendant the 
Court interrupted to bring out that Sobell was working at 
the General Electric plant in that city and then pressed to 
s ow a friendship between Julius and Sobell (R. 1107). 

* 

0rder . of J^ 8 ' recital was undermined by the judge 
on the occasion when he was on the subject of his business 
relationship with David. The Court,, in an extryneous ex! 
cursion, shot the following question : 

hfagohjg to Me*U?o» ny discus8ion witt Greenglass’ about 

tion h !f a « SWer ’ °{ coarse > was negative, but the adumbra- 
tion of the exculpatory testimony of the defendant wa<; 
accomplished. (R. 1112 - 13 .) ueienaant Mas 


fn?fiT ld * ,fi Q ?°* ive . ’. n implicating Julius was a vital issue 
for the jury’s decision. The trial judge riddled Julius with 
inimical inquiries to invoke invidious implications. 

,i j ‘° this 'i™ tMay ’ 19501 y °" h>d be «' h »'-tog 

»Th BavM »a/ T"?’ flS y0U Cal ‘ !t - , "' a,ed «'gu„,c„to 

will. Wm then! y ° U Wm ”°' P arlicula >-ly friendly 

A. Well I would say this : that I was not antagonistic to 
him. He was my wife’s brother . . . b 10 

strained? ^ n<>t fliendly ’ That fri ^dship had been 
A. Yes, there was strain. 
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would come°to you^nd confess 8 ! 111 * hy °j 11118 occ »sioin be 
Um out ^tca/of *£&*£%£•* ™ to help 

A. 1 have no idea whv he oa™* 67 
* . . * ie cam © to see me (Tt iion\ 

Again intervm,;™ . ‘ 1120 -) 


press David to divulge his S n»difio 1 . J?, Juh " 8 failura to 


press David to divulge his snee?fi f * ™ ius ’ fail ^e To 
and as to his limitatfon in ° Ub i e and ™shment, 

to Ethel alone. lncr^ s S B ?uJ7^ S ? avid ’ 8 cadences 
iected more venomTv fl f f d T’J he ^ in- 

formed Julius in advance 0 f hi s travd fit S ° be11 in ' 
when Julms ascertained this fact (8.1120^“° a ° d a ® t0 


demonstrated his ^artt^of ^ COntinuous - JnK« had 
unreasonableness of David’s ^storvltw t°r md J; cate the 
him $1000 and an additional $4000 7 i^l950 UllUS h&d giV6n 


___ *WV* 

ttut Mr. Greenglass ha's teSd'ifwIs f 0 7 then ? ur * H> f® 

mi. it * s not for me to say sir 
The Court; All right. (R. 1124-25.) 

v. « * * 


*£^™jy2?z z\ the jodg f s 

law, was the role of the a pro a secutor! SUmmatl0n ' UDder oar 


pronounced IdasIrelemnhovizI^T the Court, with 
to find out "what trouble David cl? d [‘ fieienc y ™ failing 
twisting Julius’ natural reunion t e nglass was in” and, 

to the confines of marital trust, insisted™* 8 f8miIy affair 


The Court: 

mean , you acknowledired Ttn 7Tfin n 7i r 
you had not been friendly [with Dav e ]f b he fact that 
A. No, of course. 
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Q, And despite that fact, when Greenglass came to you 
for help, you didn’t say to him “Why come to me? We 
haven’t been friendly. Go to some other relative or to 
some other member of the family.” 

A. Well, we weren’t at each other’s throats. He was my 
wife’s brother. 

Q. In other words, there hadn’t been such a rift as yet. 

A. No, there hadn’t been. (R. 1126-28.) 

The trial judge was relentless in hot pursuit to catch the 
prey. 

The Court: And you can’t think of any reason whatso- 
ever, can you, why David Greenglass would, of all the 
people he knew, his brother, all the members of his family, 
single you out, as he did apparently and as you say he did, 
and say that you would be sorry unless you gave him the 
money? 

The Witness: Well, he knew I owed — he had an idea that 
I owed him money from the business, and I guess that is 
what he figured he wanted to get the money from me 
(R. 1131-32.) 

Then counsel resumed his direct examination : 

Q. Do you know whether Dave ever went to any of his 
other relatives to ask them for money? 

A. No, I do not know that. (R. 1132.) 

And then the Court, baring the fangs of prejudice, 
stepped up the chase. 

The Court : And you do not know of any other relatives 
of Dave’s outside of you and his [David’s) sister [Ethel], 
who has been indicted, in connection with this case? 

The Witness: No, I do not know of any other relatives. 

The Court: We will recess until 2:20. (R. 1132.) 

With this barrage, the judge demolished the barrier 
between the bench and the prosecutor’s table and merged 
the functions of prosecution and judgment. 

♦****•♦ 

During Julius’ questioning by the F.B.I. on June 16th, 
1950, after David’s apprehension, the F.B.I. agents told 
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jL”d “ou’kfmld 1 ht^SIhaf Da°/d T^IT' The) ' 

from a ncu-snaner hLlhi « '? of Grid’s arrest 
b»iM!»g, the court iutwf t c tc d : Wt thc feder!l1 

m ottar"i a „ n ,Ca„ di M? 7“ f Mr ' Nor ‘» » d 
agents iuvolW] “ere Wh^Sir'^ ‘ W ° P B I - 

A. They didn’t tell me he was arrested 

A I didn”f ft ’ 1 GreeDglass has «aid. 

a, i aianT believe it. (R, 1142 ) 


of Government agents. y against the probity 


»t J £: tvrntzt^r^ 0 " f m ™‘ •*»>* 

F.BJ. on June 36^ 195? a S ** n *1 " s ' nt *r<>g*tiox } by the 
one month later. * P 0 the time of his arrest 


A The Court : ( R0W spreading over the record) 

by^BX.nZ timet* 6 * ^ ”” “ der e » r ^‘"«ncr 

A. No, I didn^t know. 

9- P i( ^.y 0u think you weref 
A. It didn’t matter 

i J ^-trisr — 

curred'to TS “75“= “ B - 

sus p ected me- (R. ,H3) wheu the Court 

The Court: 


J^L:r’ 6r U 70,1 did "’‘ lhi ” k y»» were under 
au™m. e „7, WaS 8 P08Sibi,i ' 7 1 “» ld “are beau under 
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Bhh> , b t t' e c ?" duct with 

S’?'**"* «>e iogi M l S 4X of tl ,. S t,MI ? hi|J8 “ d «»" 

, y , ‘ Verted 10 tte "ew ”l°c, of El'S Ptesentation 
Th^ n i “ S ' 1149 -) J 1 f jb tche, s social ties 

Julius’ visit ^Eliteher 11 (a" robffth^ ! Saminatioi i of 
compelled to embark upon becausfn?^ de - fe " Se was now 
tion, lest, the jury draw »«v !? of the Judge’s innova- 
fendant shied away from ttm l. 61,86 ln ference if the de 

whether Julius was in Washin^^l at that point ) to ask 
year of J u , ius , firsf **> £ 

few pages later, the Court eaaerlv ^n i 7 - com P le ted a 

cross-examination started, to rfexamit? t®?- ln before ™y 

mrJir 1 10 his sociai "Wfonswp, Vuh somTTb! 

meetwg r JthsXII and' HiMwonl,' v”” v ' lc " ied »’ 
f ar "]’. >«8. The Court again nTe en lf?Tj 0rk s, ‘'«' ! " 

ft "f on by erosa-exanunaZ " Pr ° Secu(<,r ’ s 

The WUness?‘on J )y”rWa4* et ?*'” ‘°* <dker ! 

■»ing pool. W ' y ,n W as Wtou, D. c. at that swim- 

The Court : Never since! 

e itness: Never since (R. 1158) 


direct when™* CoSTag^ m %S Pt ^ e t f e thread of 

tions on the relationship- +v df . d With a line of aims 
-ditcher (R. 1,58.59, ' “■* **'»«« with Boben Za 
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questions were always alanfo^ + 

ferences against the defense So ?a ^ unfavoraW e in- 
the corroborative testimony of Ethel A ^Jl & ^ ersi <>m on 
console table was purchased at RHm f contro ^r 8 ial 
an illegal gift, the trial judge so^htfoT^ ™ d Was not 
Ethel signed a delivery reefir^ eL* find out Aether 
1298 ), and reverted to $J punL^of ^ < R ' 

tore m the following manner. f th tlde of farni - 

The Court: 

Sh ° ppi ” s by his ° ae,t 

bought a lamp ”(R B< ] 299 h i "oo)", IS ' ! ’ H tte tin16 1 believe he 

subjeet°matter b (R^l300* reCt “*“ i " to ™P h asize this same 

^ t n «t zs:% i r 

by the government irrelevant *? disinissal charges 
was a Communist (R, 1302-04)' ascertain whether Julius 

* 

sharp cro^sTalTtfd L to as^rtdn wh^h^ 0 ?’ ^ C ° Urt in 
was working on an atom-bomb proTecWh she >! w Dav ^ 
this fact, as well as when shn JL ^ ^ en she found out 
at a secret post (R 1312 ^% dls 1 coverc( ^ he was stationed 
were made. ( 1312) ’ to subvert her denials as they 

♦ ♦ # 

hidden!, as dmriW bt Darid" .tn I, ° f , My Jell » hoa 

A. Oh, yes (R. 1318). 
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Ethel was talking about her feelings of love for David, 
her “baby brother”, in the past. The trial jndge turned 
the discussion to David’s feelings for her, in obvious at- 
tempt to procure corroboration for David’s expressions. 

The Court: 


Q. Did he sort of look up to you? 

A. Yes. 

Q. And your husband! Before the arguments that were 
discussed here in Court. 

A. He liked us both. He liked my husband. 

Q. Sort of hero worship! 

A. Oh, by no stretch of the imagination could you say that 
was hero-worship. 

Q. You heard him [David] so testify, did you not! 

A. Yes, I did (R. 1322). 


Ethel was relating her illness in November, 1944, and 
January, 1945. Tbe following question was before her: 

Q. Now, during that period how old was your first born 
baby! 


The Court did not wait for an answer but irrelevantly 
interposed his inveterate line of thought. 


Q. But you saw your brother, didn’t you, when he came 
in on his furlough in January, 1945. 

A. Yes, I did. 


Then, after this diversion had turned the jury, the wit- 
ness was permitted to answer the interrupted question 
(R. 1325). 


Ethel was relating Julius’ account to her with respect to 
his visit to Ruth in February, 3945, in corroboration of 
Julius’ testimony on this score that Ruth confided in him 
David’s desire to steal from the Army. The Court, in a 
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transparent effort to beJitt]^ ih* 

engaged in the following exchange J BTaClty of the witness, 

The Court : 


T -* 

tel1 111111 to be 

1335) ' 1 d ' d " ‘ Sa ? •*** Hte thU in my letter (E . 


-M lo her „, 

vaccination certificate. ° h 1 Procure a small pox 


add why he 

anything of any reason^” it"'?!” 336 ). h “ Sband tell£n * me 

rtii . _ 


The direct resumed for onlv t» ft 
answers in which the witness «L\i v m ° re ^ uestion s and 
David’s situation when the Court ShG Was . w t orried about 
forget whether 3 mu were worrit I 4 !^ am J abbed • “Well 
nbout. it f»» The witn? r dabouUt What did you do 

could not help David becatise^of e the ^ • &nd • her husband 
condition (R. 1336). ‘ tbeir lm P fl ired financial 


h'thc], in refutation of 

incident of her talk with Rntif . Ver J^ n ’ was describing the 
«hc told Ruth to conv^v to David She d <^d 

to the authorities, but affirmed till *J at he ShoU,d not tab f 
steadfastness. ed that she ass «red Ruth of her 
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A. I wanted tun to toil the truth, ^ 
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Q. Even if it implicated him, is that right? 

A. -That is right. 

a‘ T hat yOU mean hy standing by him? 

A, Well, I wouldn’t love hi m any less. 

7 ™ th : at Wba ! ycu meant b y standing by him? 

A. That is right (R. 1341). 

B. The Court’s Hostile Examination of the Defendants in 
the Course of Their Cross-examination 

tbe P r °secutor took over the cross-examination of 
the defendants, they were caught in a cross-fire of two 
enemies, the prosecutor and the trial judge. It is difficult 
to record whose shots proved more effective 
Julius was describing the way he came to telephone 
i^ ImT Pre iminary to Ms first visit to the latter’s home 

A. Mr. Saypol, I was looking in the phone book for anv 

iTew 88 

Q. Where did you look in this phone book? 

A. At a telephone booth. 

li e S Ur ^ : ^ hat names were you looking for? 
lhe Witness : For some names I might recognize. 

Ihe Court : You mean, you started with “A” and started 
going 

, Witness: No, I didn’t just start with “A”. I 
bought of a couple of people’s names who might be in 
Washington I remembered the incident at the swimming 
pool at that time, that Elitcher was in Washington, an! 
perhaps had a telephone. 

The Court: What other names did you think of, do vou 
remember? ' ' 

The Witness : Sobell . . . and 

Then the witness explained Sobell ’s name was not listed 
in the telephone book (R. 1168). 

The witness, in answer to a cross-question, was in the 
course of relating the reception he received at Elitcher ’s 
home on this first occasion. 
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The Court : (vying with the prosecutor) 

9* Exc «se me, did you know wh«t npii*„u , 

doing at that time in Washington? h [Ehtcher] was 

0* BiVhf h f V S W0 . rkin S for the Navy Department 

A ^^-teer that or did you as/him? 
worked “imCreS ho'^U °’" 1 1 Mi him wl «« I 

j Na D ;V ou ask iim vhat kfa<i » f «* ^ :,° s rk i 0 d tag in 

ing A wo”k.'' 0l "’’ teered ‘ he fa0t ttat he *« doing engineer- 

Q. On what, did he tell you ? 

A. Not specifically (R. 1170). 


The Court (taking command) : 

»^ C ^e W r a :,t C t: d et 

A. No, it was not (R. 1173). 


na°rw«/; r e/ u di«'" e an ° tier indidaI »‘™P«on preg- 
The Court: 


I believe you stated on direct but I am rm* -; 5 ’ and 

sisnssr Kuasia was aa ^«™he°tr^ r 

A. That is right, sir (R, ll~ 4 y 
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The Court ; 


. Q; , Well > now r did you feel that if Great Britain shared 
in all our secrets that Russia should at the same time also 
share those secrets in 1944 and 1945? 

A. My opinion was that matters such as that were up to 

the Governmeuts. The British, American and Russian Gov- 
ernments. 

Q. You mean the ultimate decisions? 

A. Yes. 

Q. Well, what was your opinion at that time? 

A. My opinion was that if we had a common enemy we 
should get together commonly (R. 1175). 


The Court abetted the shabbiest and most inflammatory 
cross-examination of the prosecutor. In the light of David’s 
story of his projected flight and Sobell’s trip, Mexico was 
a volatile subject. The prosecutor asked Julius whether his 
friend, A1 Sarrant, was in Mexico, after Julius had previ- 
ously answered “No, I have no way of knowing his where- 
abouts. ’ ’ Then the prosecutor queried : 


Q. Don’t you know that he is in Mexico? 


Defense counsel objected and moved for a mistrial. The 
Court denied the motion. No foundation had been laid by 
the prosecution to assume or presuppose anv such fact; 
indeed, the prosecution never offered one shred of evidence 
to show that Sarrant was in Mexico. Yet the Court not only 
failed to correct the unwarranted and damaging inference 
but implied the correctness of the f&ct, by reroHrkin°‘ 4 4 It 
might mean something” (R. 1199-1200). 


By now it had become plain that the trial judge intervened 
in the prosecutor’s cross only to hurt the witness. He 
pounced on Julius to exploit the fact that one of the F. B. I. 
agents who had questioned him on June 16, 1950, later 
passed Julius’ place of business although Julius bad as- 
serted the incident did not concern him (R. 1204); he 
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m!^ d K d T c ? ? nfu ® 10 * ) n , the record on the telephone calls 
made by Julius to Ehtcher on his first and second visits 
to the latter at Washington, D. C. by misplacing and re- 
versing the times of the respective calls preceding the 
respective visits (R. 1216) ; he tried to confound and dis- 
credit the witness by comparing Julius’ answer on cross as 
to Ruth s statement to him in February, 1945, that David 
wanted to steal ‘‘things” from the Army and his answer 
on direct where he added he thought “gasoline” as a pos- 
sible subject of theft (R. 1221). He continued to badger the 
witness on this same incident by bringing out that Julius’ 
failure to tell anybody about this confidential communica- 
tion and his lack of caution in taking affirmative steps to pre- 
vent David from carrying out his illegal purpose to evoke 

inoiT d, j b f lie { m his stoi 7 or his lack of patriotism (R. 
1221) and further widened the attack by emphasizing that 
Julius went into business with David in 1946 although he 
had heard from Ruth the year before of David’s “larcenous 
ideas (R. 1224) and that at no time did Julius reveal 
David s thieving predilections (R. 1225-26). 


Julius was under cross-examination as to the watches he 
owned. To negative the testimony of David that he ad- 
mitted he received a watch from the Russians, he accounted 
tor all these personal articles, including a birthday present 

of a watch from his father in Mav, 1945 or 1946 An 
incursion: 

The Court : What did your father give you the vear 
before for your birthday! J 

A. He used to give me shirts, ties. 

Q. What did he give you the year before that? 

A. Clothing, clothing articles, usually. 

Q. This year he gave you a watch? 

A. That ’s correct (R. 1231). 

Julius was then subjected to a twin-cross of examination 
and placed in an unfair position of answering- questions on 
different subjects posed to him in rapid fire consecutiveness 
Whereas the prosecutor was directing his inquiries to the 
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item of watches the judge confounded the witness with 
questions on bonds <R. 1231). Then the prosecutor, con- 

°" W1,ches - had ,0 °‘*P «We for the 
Q. Where is that watch today (R. 1232) ? 


Kow the items of watches was fixed on the judge's mind 
and he subsequently remigrated to the subject, to put the 
witness through gruelling cross-examination (R. 1234-35). 


Julius, after a sharp and thorough cross-examination had 
demonstrated that his views on the Soviet Union were 
garnered from newspapers. The Court, though no fur- 
ther clarification was needed, implemented the point with 
a slanted senes of questions : 


Q. Would you say your only source of information from 
the statements which Mr. Saypol read to you was from 
newspapersf 


Q; 5 0t f r? m any direct contact with anvbodv or what 
anybody said to you T ' ' 


(R Q ’l^0)? menti ° ned the papers> ‘ you mentioned them all 


The witness adhered to his former answers but the un- 

Dhusibmtv nfT 8 •? ° f C ° Urt . ° nly tend6d *** 
pjansiDility of the witness contention. 


The judge never desisted to exert pressure to subject the 
witness to personal ordeal On the subject of discussion bc- 
t\\u,n Julms and label about the cause of David’s difficul- 
ties, the court interrogated Julius as follows: 

q Did you know at that time [May, 1950] that he [David! 
StatTs^ ^ 6 eeHii5cate to flee from the United 





A. Sir, I didn’t know what he wanted to do. 

Q. What did you thinkt 

A. I didn’t know why he wanted the certificate. 

Q. I mean, did the thought occur to yout 

A. I didn’t know what his purpose was ... I tried 
to arrive at his purpose by questioning him. 

Q. I know you say you don’t know, but I am asking you, 
did the thought occur to you that he wanted it to flee the 
United States. 

A. I didn’t know, I didn’t know what he wanted it 
for (R. 1254). 

Then the prosecutor aped : 

Q. Did you think at the time that he was contemplating 
flight from the country? 

A. I have already answered that, Mr. Saypol, a number 
of times. 

The Court : He answered. He said he had no thought on 
the subject (R. 1256). 

Julius had assigned his interpretation for David’s re- 
quest to him for help in May, 1950, disclosing that one of 
David’s brothers had then lost his wife, the other brother, 
never too close to David, was out of town and therefore 
“the only close relatives he had was my wife, who was his 
sister, and myself.” 

By the Court (to attenuate the logic) : 

Q. He wasn’t going to her, he was coming to you. 

A. That is right. He came to the shop. 

Q. He didn’t on any other occasion go to her, did he? 

A. No (R. 1264). 


Julius had expressed to Ethel his belief that David was 
attempting to “blackmail” him when David’s request to him 
for money in May or early June, 1950 was rejected and 
David had warned Julius “I just got to have that money 
and if vou don't get me the money vou are going to be 
sorry” '(R. 1130). 
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The Court: 

. f. ^Xlt\lZAft he ! ry to «■— u 

it blackmailing me. ° get rnone y* X considered 

h “Mr »™id°bfir^ did " ’ l Kive “ ‘° 

that 1 C0 " S,der “ Wa *mail when 'soraabody says 

a: No d h h :dlt a,bew “ ,ddo “ > ^’ 

yon wS d “f “d ,e« them 

secret? p y Wlt * blm to ^eal the atomic bomb 

A. No. 

«4 nose on aom e . 
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W50, conversations with David °TH' ° U * ^.’ s ^ a y an d June, 
was unaware of what trouble* b- J U - S p ? lnled out “since I 
vate his troubles bv telli™ w as Jn t 1 Wou,d not aggra- 
bles are” <R l 27 5). 8 ^ ™ y 0pinion « ^ tfom 


examiners^ The prSmor^the 12 - 5’ Unt ! et of two cro «s- 
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report of the loss to the railway company (E. 1344-45.) 
Again, the Court added to the prosecutor’s questions on the 
photographs taken by the Bosenbergs in May and June, 
1950, and then interrupted the normal cross to question the 
witness sharply and extensively about the details of taking 
such photographs (R. 1362-63). 

The prosecutor had pounded away at Ethel’s invocation 
of privilege against self-incrimination before the Grand 
Jury in her two appearances in August, 1950, and continued 
to cling to the subject (R. 1373-77). Then the court, de- 
Bpite a thorough exploration of the questions involved, re- 
fastened on the jury ’s mind that the witness answered ques- 
tions on the trial whereas she declined to answer on the 
grounds of self -incrimination before the Grand Jury (R. 
1388-89) and then iterated (E. 1391), reiterated (R. 1393- 
94), reaccented (R. 1396) and re-emphasized (R. 1398) the 
same subject. 

It is of interest that the judge indulged in no cross-exami- 
nation of the Government’s rebuttal witnesses. The com- 
parison between his gentle, protective and defensive treat- 
ment of all the witnesss for the prosecution and his display 
of bias and hostility towards the Rosenbergs was so marked 
that no one could have remained in any doubt about the 
Judge’s interest for a conviction. The cumulative force of 
his influence on the side of the prosecution depressed one of 
the scales of even handed justice and transformed the pre- 
sumption of innocence into its opposite. 2 


5 For numerous other examples of interruptions of the Court to abet the 
prosecution and to undercut and disparage the defense and defense 
counsel, see e. g. It. 207-08, 217, 423. 427, 404, 525, 558, 570, 572, 
578, 581, 586, 624-25, 633, 642, 654, 602, 735, 804, 816, 852-53, 916, 970, 
973-74, 990, 994-95, 1045, 1114, 1122-23, 1204, 1218, 1252, 1260, 1280, 
1285, 1290. Our adversion to many rebukes of defense counsel and holding’ 
them up to disdain is not raised because of any personal pique of counsel 
but as additional corroboration of the Court’s display of animus towards 
the defendants. 
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SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1952 


No. Ill 


JULIUS ROSENBERG and ETHEL ROSENBERG, 

Petitioners , 


UNITED STATES OF AMERICA 


PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT THE 


Petitioners, Julius Rosenberg and Ethel Rosenberg, pray 
that a writ of certiorari issue to review the decision of the 
United States Court of Appeals for the Second Circuit en- 
tered February 25, 1952 (R. 1640), rehearing denied April 
8, 1952 (R. 1709), affirming judgments in the District Court 
for the Southern District of New York, convicting the peti- 
tioners of conspiracy to violate Section 32(a) of the United 
States Code (now 18 U. S. 0. 794), and imposing upon them 
the sentence of death (R. 27, 28). 


Opinion Below 

The opinion of the Court of Appeals appears in the record 
at R. 1640 and R. 1709. It is reported in 195 F. 2d 583. 
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S ummar y Statement of the Matter Involved 

The petitioners were convicted, together with Morton 
Sobell, a co-defendant, of having conspired with Anatoli 
Yakovlev, a Soviet national, Harry Gold, and David and 
Ruth Greenglass, during World War II and for some years 
thereafter, to transmit information “relating to the national 
defense” to the Soviet Union, with the intention to ad- 
vantage that nation, although not to injure the United 
States (R. 2-4, 27, 28, 30). 

The trial was severed as to the defendant Yakovlev (R. 
41), who had left the United States in 1946 to return to his 
native land, under circumstances which negative flight (R. 
945-47), and as to David Greenglass (R. 175-76), upon his 
plea of guilty to this indictment. Harry Gold and Ruth 
Greenglass, named as co-conspirators, were not named as 
co-defendants (R. 2-4). 

The record demonstrates that this case posed a delicate 
balance between guilt and innocence. The framework of 
the dragnet conspiracy indictment was filled in by accom- 
plice testimony, held together by a few thin strands of 
circumstantial evidence. Counterposed against the co- 
hesive defense of the petitioners, there was presented a 
close issue of fact for the determination of the jury, which 
could have returned, with reason, a verdict of acquittal. 

The petitioners, Julius Rosenberg and his wife, Ethel, in 
their early thirties, are the parents of young sons of five 
and nine (R, 1051-52, 1295). They were educated in the 
public school systems of New York City and were gradu- 
ated into the routine of earning a livelihood for them- 
selves, and upon marriage, for their family (R. 1052-63, 
1294-1307). The anonymity of the commonplaces of work, 
child-rearing, and civic obligations (R. 1306) clothed them 
until the charges herein cast them into the glare of public 
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The mam concern of the prosecution was the theft of 
atomic-bomb information stolen from the Los Alamos Proj- 
ect and siphoned to the Soviet Union. 

The case burst upon the public in 1950, when the rela- 
tions between the Soviet Union and the United States 
strained over the course of the preceding years, had reached 
a critical stage. The arrests compounded the shock to the 
national mind which had been publicly informed the year 

before that the Soviet Union had mastered the “know- 
how” of the atomic bomb. 

In this supercharged atmosphere, the mere accusation 
was enough to arouse the deepest passions and hostility 
against these petitioners. Their pleas of not guilty and 
the concomitant presumption of innocence were further 
burdened by the prosecution ’s advertisement of a proposed 
showing of their overwhelming guilt. 

The prosecution heralded one hundred and thirteen names 
on its panel of witnesses. There were included: (1) world 
renowned atomic scientists; (2) F. B. I. agents responsible 
for the investigation of the ease; (3) friends of the peti- 
tioners, purportedly their cohorts in Soviet spying activities 
(R* 51-52). 

The alembic of careful scrutiny reduces to insubstan- 
tiality the pretensions of the invulnerability of the Govern- 
ment’s presentation. None of the above groupings was 
called to testify at the trial. Not one iota of evidence, except 
the accomplice testimony of David Greenglass and Ruth 
Greenglass, his wife, was introduced to prove the partici- 
pation of the petitioners in the main matter of the charge 
or even their presence at the places where these accomplices 
asserted the conspiracy was hatched or furthered. 

Doubtless”, as the Court below correctly perceived “if 
[the Greenglass] testimony were disregarded, the convic- 
tion could not stand.” (R. 1648). 
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The general unreliability of accomplice testimony is con- 
firmed by the nature and character of the Greenglasses’ 
story. 

David Greenglass is the youngest brother of Ethel Bosen- 
berg (R. 395, 1294). He is a self-confessed espionage agent 
(R. 425-29, 438-66, 489-500), whose illlicit activities during 
his army career, brought cash returns (R. 450, 459, 496, 705, 
722-26). 

Ruth Greenglass is also an admitted spy (R. 678-705), 
who knowingly appropriated the venal fruits of her hus- 
band’s criminality (R. 681, 701-02, 705, 710, 713, 721-26, 
732). 

Trapped, both co-operated with 1 and testified for the 
Government, actuated either by hope and desire or by de- 
sign to avoid or mitigate punishment for their malefactions 
(R. 556-67, 594-608, 715-21, 729-47, 757-61, 780, 784-86, 792- 
93). Their objective was achieved. Ruth was immunized 
from prosecution and is, as always, a free woman (R. 593, 
740). Upon his plea of guilty, David obtained a trial sever- 
ance and was awaiting sentence at the time of trial. Eventu- 
ally he received a comparatively lenient sentence of 15 years 
(R. 1638). 

Ruth and David Greenglass related their complicity in a 
Soviet espionage conspiracy to secure and transmit infor- 


1 There were different versions as to the time of David Greenglass* con- 
version to concord with the government. Greenglass testified his co-opera- 
tion commenced immediately upon his apprehension (R. 577-78). The 
prosecutor disclosed, for the first time, on the day of Greenglass* sentence, 
which occurred after the conviction and sentence of the Rosenbergs, that 
Greenglass’ co-operation came only after O. John Rogge, his counsel, 
entered into negotiations between the Greenglasses and the Government 
(R. 1623, 1628-29). Had the prosecutor been as candid at the trial as on 
Greeuglass* sentence, the defense could have been enabled to inspect and 
introduce in evidence his first written statements to the authorities bely- 
ing his alleged co-operation, and thus lay before the jury important 
impeaching evidence. In any event, the prosecutor’s conduct is question- 
able under Berger v. United States , 295 U.S, 78 (1935). 
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mation concerning the atom-bomb being constructed at the 
Los Alamos army installation at which he was stationed as 
a soldier machinist. Their self-involvement was corrobo- 
rated by oral (R. 821-31) and documentary evidence (G. E.: 
5, 9A & B, 16, 17). Their accusations, however, that Ethel 
Rosenberg and Julius, her husband, were similarly impli- 
cated, and, indeed moved them to join this illegal combine 
are without any corroboration and lack persuasiveness. 

The record, in baring David Greenglass’ ready knowl- 
edge of restricted information at the precise moment of 
the enlistment of his espionage services, at least, makes 
equivocal the Greenglasses' claim to seduction by the Rosen- 
bergs (G. E. : 1, 19, 20, R. 398-99, 405-12, 879-902). Their 
strain to temper their voluntary confederation in spying, 
and to assume the role of pawns in the hands of the Rosen- 
bergs, in a conspectus of acts which speak more eloquently 
to the contrary, invites skepticism (R. 424-25, 496, 538-39, 
553, 679-80, 682-83, 703, 711, 715-21). 2 

The trustworthiness of their evidence to prove the Rosen- 
bergs ’ culpability is further attenuated by the singular cir- 
cumstance that, they laid the incriminating episodes to 
conversations solely between themselves and the Rosen- 
bergs. Thus, this testimony, the heart of the Government’s 
case, was placed beyond the pale of test by the normally 
comparative standards of independent corroboration. 

The spy plot unfolded by the Greenglasses, Ruth corro- 
borating David with studied rehearsal (R. 682-83, 727-28), is 
predicated upon the following recital. (1) In November, 
1944, prior to her departure to visit David at his station in 


2 Within a week of the sentence of the Rosenbergs, a highly authorita- 
tive government report rated David Greenglass among the foremost 
atomic espionage agents, and subordinated the Rosenbergs to a minor 
place. Report on Soviet Atomic Espionage, Joint Comm, on Atomic 
Energy 82nd Cong., 1st Sess. (U.S. Gov’t. Printing Office, 1951) p. 7. 
Accord: The Shameful Years, House Comm, on Un-Am. Activities (U.S. 
Gov’t Printing Office, 1952). 
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New Mexico, Ruth was solicited by the Rosenbergs to in- 
duce David to transmit specific information concerning the 
Los Alamos project: “ location, personnel, physical descrip- 
tion, security measures, camouflage and experiments" (R. 
678-81 ). Ruth was asked to memorize the data and, on re- 
turn, relay the information to Julius Rosenberg for ultimate 
transmittal to the Soviet Union (R. 426). At Albuquerque, 
David, after an ephemeral refusal, gave Ruth the requested 
data, readily known to him despite its secrecy (R. 423-27, 
683-85). (2) In January, 1945, David, on furlough, deliv- 
ered to Julius Rosenberg in New York a fuller written re- 
port on the project, including a sketch of a lens mold used 
in the atomic experimentations (R. 428-29, 438-39, 686). (3) 
A few nights later, the Greenglasses were introduced to a 
Mrs. Sidorovich at a social visit to the Rosenberg home. 
After the departure of this woman, when the Greenglasses 
and the Rosenbergs were alone with each other, Julius de- 
scribed her as a potential courier to collect information 
from David in New Mexico. To perfect identification of 
the actual messenger, the side of a Jello-box was cut into 
two parts, one part of which was kept by Ruth and the 
other, retained by Julius, was to be on the person of the 
emissary (R. 443-50, 686-90). At this meeting, Ethel ad- 
mitted she aided Julius in his espionage work as a typist 
(R, 450-51, 690-91), (4) In June, 1945, Harry Gold arrived 
at the Greenglass apartment in Albuquerque with the salu- 
tation “I come from Julius” and produced a portion of the 
side of a Jello-box that matched the one kept by Ruth (R. 
455-57, 699-700, 825). Gold testified his part of the side 
was given to him by his Soviet superior, Yakovlev (R, 822). 
David delivered to Gold information about personnel at 
the project who were potential recruits for espionage and 
another sketch of a section of the lens mold, indicating the 
principles of implosion used in this phase of bomb con- 
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struction (R. 459, 828). (5) In September, 1945, on another 
furlough in New York, David turned over to Julias a sketch 
of the cross-section of the atom-bomb and a 12-page exposi- 
tion covering the functions of its component parts, 3 both 
of which, despite his stunted educational background (R. 
610-15), he claims to have composed from memory of scraps 
of oral information gleaned at the project (R. 493, 495-98, 
609, 613, 619-21). 4 While Ethel typed the material, Julius 
confided he had pilfered a proximity fuse for the Soviet 
Union from a factory at which he was employed (R. 510). 
(6) In the post-war years, Julius and David were co- 
entrepreneurs in the machine shop business (R. 514, 708-09). 
In the course of this relationship, and in sharp contrast to 
the acrimony that had developed between Julius and the 
Greenglasses, David described himself as the repository of 
Julius’ confidences that he still was active on behalf of the 
Soviet Union and had been rewarded for his efforts by 
gifts and a certificate from the Soviet Government granting 
him special privileges in Russia (R. 514-23). (7) In 1950, 
after the arrest, in England, of Dr. Klaus Fuchs, an English 
scientist, accused of stealing atom-bomb information at 
Los Alamos for the Soviet Union, Julius urged David to 
flee the country and promised to subsidize the flight (R. 
523). Julius renewed his imprecations after Gold’s arrest 
and with a clairvoyance that jars the sophisticated mind 
predicted that David “would be . . . picked up between June 
12th and June 16th’’ (R. 525-26, 709). [David was arrested 
on June 15, 1950 (R. 567).] He gave David $1,000 to pre- 


^ do was impounded by the trial court (R. 499) but may be 
brought before this Court at its request. 

4 That there is incredulity about this scientific evidence is attested by 
the critiques of scientists appearing since the termination of the triai. 


See; Life , March 26, 1951, p. 51 ; Scientific American , May, 1951, p. 33. 

Thf* Onvpvnmfint iicpI-F r^rniKts Kt ,r hv nuod innmr# 4 ^ a J1 


The Government itself doubts its reliability by questioning the likelihood 
of David’s having transmitted anything of substantial value. Report o» 
Soviet Atomic Espionage, supra. 
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pare for the journey, adding that he and his family were 
likewise intending to escape (R. 526, 529, 710, 713). When 
they accepted the $1,000, David and Ruth had already de- 
cided to remain in the country and co-operate with the 
Government (R. 711). Their subsequent taking of family 
passport photos (R. 530-32, 711-12), suggesting their prepa- 
rations for flight, indicates less their remorse and desire for 
atonement, than calculated maintenance of avenues for 
escape from retribution. About a week later, Julius primed 
David on flight plans and gave him an additional $4,000 
for flight purposes (R. 532-33, 713). Their disingennous- 
ness was more fully exposed by their sedulous secretion of 
the contraband $4,000 from the F. B. I, for their own use, 8 
even after David’s professed prompt confession (R. 732, 
758-61, 794-97). 

The lack of supporting oral testimony was not compen- 
sated by the quality of documentary corroboration. The 
exhibits relating to the crux of the conspiracv—the Jello- 
box, sketches of the lens mold, cross-sections of the atom- 
bomb (G. III. : 4 A & B, 2, 6, 7, 8) — were replicas which were 
prepared for trail purpose by David after his arrest or 
during the trial (R. 439-41, 460-61, 463) ; they have no pro- 
bative weight independent of the veracity of his parole tes- 
timony. The other exhibits were “puff,” dealing with non- 
controverted matters. 

The other Government evidence has already been rele- 
gated to insignificance by the Court below (R. 1648). This 
testimony follows: 

Max Elitelier, a Navy Department engineer and a casual 
acquaintance of Julius Rosenberg in college days, testified 
Rosenberg attempted, on several occasions, to interest him 
in espionage. The initial overture is alleged to have been 


6 This $4,000 was given to O. John Rogge, the attorney for the Green- 
glasses, as a fee, the day after David's apprehension (R. 732, 794), 
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Julius Rosenberg, that “Julius” was this petitioner, is nega- 
tived by the direct testimony of these same witnesses that 
the practice of trained and experienced spies, including 
themselves, was to take care to use assumed names (R. 815, 
826, 985). 

Evidence treating with the alleged political views and 
associations of the petitioners threaded the record and con- 
strained the petitioners to put them in issue. This proof 
was urged and received on the theory that the “communist” 
character of the views and associations was relevant to show 
motive but was submitted to the jury solely on the requisite 
statutory intent “to advantage” the Soviet Union (R. 200- 
01, 218-22, 1022, 1558). 

To lay the foundation for the admission of this evidence, 
the prosecution imported Elizabeth Bentley to double in 
brass. In stating her qualifications as an “expert”, she 
Spread before the jury her lurid career of an earlier period 
(R. 965-82). Only the unsavory details of her personal 
misdeeds make the connection, which was the design of 
this testimony, between membership in the Communist Party 
and militarily advantaging the Soviet Union (R. 965-82, 998, 
1013-14). Her “expert” testimony is neither a generaliza- 
tion that extends the applicability of her experience to all 
Party members or a specification to reach the petitioners. 

The Government, under the aegis of the trial court, made 
“communism” the whipping boy of the proceedings. It 
was featured in the prosecutor’s opening (R. 180-82) and 
recurred, whether aptly or not, with unmitigated persistence, 
during the entire course of the trial (R. 189, 203-05, 215, 
224-33, 240-42, 352-53, 414, 418-20, 423, 679, 789-91, 965-96, 
1078-80, 1171, 1175, 1178-81, 1183-86, 1239, 1277, 1302-04, 
1346-54, 1372). The Government, on this subject, follow- 
ing the tactic of re-asking questions already asked and 
answered (R. 1171, 1178-79, 1277, 1309), and pressing lines 
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‘“Eg** U Cflme to know woa,d d >™ assertions 
of the Fifth Amendment privilege, which, when raised went 

msTmiVT^ 1175 ’ n83 - 92 - 12 ^> 1303-05,’ im 

asMnfthe I!’ i P T 8 8eemingly greater Merest in 
asking the qnestions than in receiving the answer In his 

smmnahon, the prosecutor again invoked “communism” to 
d h 1 l _ S 1 ^ ragmented evidentiary structure (R. 1515 i5i 6 
on tV H i! t 520 ’ 1628 ’ 1529 ’ 153 °> 153i > 1533, 1535), an d 

i5i X^T 0ri6ted the petitionere as <<traitor8 ” 

ackno . w,edged that “ 6a <* e^dence can 
., g y inflammatory m a jury trial. This Court and 
others have recognized that the Commnnist label yields 
ar ed ill- will for its American wearer” (R 1655 5fil r+ 

:“„ d r lhe adn f tiM ° f tte * 

jury not to determine guilt or innocence of a defendant 
on w ether or not he is a Communist” might be “no more 

r »™-l effect upon Z 

i- ‘ ■ • • ( . .1 656) - I,ldced ’ the persistent intrusion of 

^b,w” m T e '' idenCC ,,0 " g wiUl Ule eTideilM «" the 
substantive charge makes it difficult to determine whether 

tte verdict was the product of a sober estimation of the 

Rosenbergs culpability or a triumph of political prejudice 

The Roseubergs testified in their own defense. Thov de- 

nie .generally, and in detail, every part of the evidence 

introduced by the Government to connect them with a con- 

lwTs 1 i°,^T ml L' 8P,0nage <R - I051 - 1159 . 1281-82, 1293. 
307 1311-44). They showed that, during the years in 

immrl b V ived “ f ,aa<,y ’ ao ™ al <»•*£* 

tZ» ,f n e “ a “ ate 05 May ’ 1950 ’ during tbe Period 

fen L fl- VT, raen a daime<I ‘ he EosenbCT *s were prepar- 
oH- f t ' J “ “ 6 de P leted his meager cash reserves and 
ob) gated himself, on a long term basis, to bny out the holder 

of the preferred stock of the business in which he was en- 
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gaged, to gain its absolute ownership and control (R. 1117- 
18, 1142-43). 

Ethel, upon the birth of their two sons, ceased her out- 
side employment, and discharged the responsibility of 
mother and bousewife (R. 1296, 1304-07). Julius, a graduate 
engineer, held a regular succession of low-salaried posi- 
tions until his entrance into the machine shop enterprise 
with David Green glass (R. 1052-63). The modesty of their 
standard of living, bordering often on poverty (R. 1052-58, 
1113, 1118, 1297-1302), discredits David ’6 depiction of Julius 
as the pivot and pay-off man of a widespread criminal com- 
bination, fed by a seemingly limitless supply of “Moscow 
gold” (R. 514-23, 526, 529, 710, 713). 

Their knowledge of the existence of an atom-bomb came 
with it6 explosion at Hiroshima, and David's connection 
with it at Los Alamos, resulted from his revelations on bis 
discharge from the Army in 1946 (B. 1066-71, 1312, 1332-36). 

They knew neither Gold nor Yakovlev, their alleged co- 
conspirators, nor Bentley (R. 1073, 1091, 1095-96, 1523) 
facts which the Government did not controvert. 

Their relations with Sohell, their co-defendant, were con- 
fined to sporadic social visits (R. 1146-49, 1157). Follow- 
ing a complete six-year break, after graduation from col- 
lege, their ties with Elitcher assumed similar, but even more 
tenuous, character (R. 1148-59). 

Their relationship with the Greenglasses, both during 
and after the war, was on a purely familiar and social level 
(R, 1067-68, 1084, 1103-04, 1322-23), the cordiality becoming 
strained to the breaking, however, with the advent of bitter 
quarrels which arose in the course of their post-war busi- 
ness ties (R. 1119-20). 

In 1950, Julius was negotiating to purchase David’s stock 
in their co-enterprise (R. 1113-18), David having abandoned 
active participation in the business a few months before 
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„, ?■ p The n barga ‘ ning WaS heated and P^tracted (R. 

standifl' Th f’ i 7 ’ the PartiGS arriV6d at an under - 
standmg^ The stock was assigned and the purchase price 

was fixed, although the time of its payment appears to 

have remained in dispute (R. 1315). In the middle of May 

ml r a f ; “J? ^ f ° r a few thoasand dollars! 

Vhen Julius refused because his debt on the purchase price 
of the stock was not due and because, in any event, he did 
not have the money, David asked Julius, as an alternative 
o procure a small-pox vaccination certificate from his doe-’ 

(R 11 18-1 ^ SCertaiD the in -> ections required to enter Mexico 

Rebuffed by David in his inquiries about the source of 

a 'i. Sappare,U troub,es * Julius, remembering Ruth’s con- 
cern m the war years that David had stolen things from the 

fruf’ *“ ^ avid ’ s pIi . ght t0 ffais acc0Qnt ( R - H20-21, 

). The pull of family ties prevailed over the strained 
relationship, and Julius felt under moral obligation to lend 

. yix - A 1 27 - 28 ). Julius found out from 
is doctor the information about travel to Mexico but was 
unsuccessful in obtaining the desired certificate (R. 3123) 

David so informed by Julius, stated he himself would take 
care of the matter (R. 1125). 

° f May ° r early June ’ David > in a more 
agitated state, repeated his request of Julius for a “couple” 

of thousand dollars, and, when Julius refused, told him 

You are going to be sorry” (R. 1128-30). In short no 

?R°Tl S Jo3) gi r “ f0r %ht ° r any otl - purposes 

110 ^ 03 )- ^or did Julius or Ethel make any prepara- 
tion to flee this country. Julius continued to conduct his 
business m a normal way and the pedestrian routine of liv- 
ing of the Rosenberg family continued even to the day of 
their arrest (R. 1142-43). J 

The sharpness and closeness of the factual issues necessi- 
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tate a resolution of the questions as to whether or not the 
conviction of the petitioners was secured with due process 
and with that scrupulous fairness to which they were en- 
titled and urge review by this Court. 

At the opening of the trial, motions were made by the 
petitioners to dismiss the indictment on constitutional 
grounds and for failure to state a crime (R. 160-71). At the 
close of the government’s ease, these motions to the indict- 
ment were renewed (R. 1040-41) ; further motions were made 
for a mistrial on the ground of the admission of improper 
and prejudicial evidence (R. 1037-40), as well as a motion 
for acquittal (R. 1051). All were denied (R. 173-74, 1040- 
41, 1051 ) . At the close of the trial, the petitioners reasserted 
each of these motions (R. 1441-46), and prayed for the addi- 
tional relief (1) that a mistrial be granted on the ground that 
the judge’s conduct had deprived them of a fair and impar- 
tial trial (R. 1442) ; and (2) that the testimony of the witness 
Schneider be stricken from the record (R. 1446). Each of 
these motions was denied (R. 1442, 1443, 1446). During the 
entire trial, questions concerning the admission and ex- 
clusion of evidence were raised by numerous objections and 
motions to strike. 

Immediately prior to sentence, motions in arrest of judg- 
ment and for a new trial were interposed on all of the 
grounds heretofore set forth (R. 1586), and denied (R, 

1586). 

Jurisdiction 


The judgment of the Court of Appeals was entered on 
February 25, 1952, rehearing denied April 8, 1952. The 
jurisdiction of this Court is invoked under 28 U. S. C. Sec. 
1254. By order of Mr. Justice Jackson, of April 30, 1952, 
the time to file this petition was extended to and including 
June 7, 1952 (R. 1714-15). 
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Statute Involved 

The indictment was founded upon Section 32(a) and 34 
of Title 50 of the United States Code. 

Section 32 (a) provides : 

“Whoever, with intent or reason to believe that it 
is to be used to the injury of the United States or to 
the advantage of a foreign nation, communicates, de- 
livers or transmits, or attempts to, or aids or induces 
another to, communicate, deliver or transmit, to any 
foreign government, or to any faction or party or 
military or naval force within a foreign country, 
whether recognized or unrecognized by the United 
States or to any representative, officer, agent, em- 
ployee, subject, or citizen thereof, either directly or 
indirectly, any document, writing, codebook, signal 
book, sketch, photograph, photographic negative, blue 
print, plan, map, model, note, instrument, appliance 
or information relating to the national defense, shall 
be punished by imprisonment for not more than twenty 
years: Provided that whoever shall violate the pro- 
visions of subsection (a) of this section in time of war 
shall be punished by death or by imprisonment for not 
more than thirty years; . . . .** 

Section 34 provides: 

“If two or more persons conspire to violate the pro- 
visions of sections 32 or 33 of this title, and one or 
more of such persons does any act to effect the object 
of the conspiracy, each of the parties to such con- 
spiracy shall be punished as in said sections provided 
in the case of the doing of the act the accomplishment 
of which is the object of such conspiracy. Except as 
above provided conspiracies to commit offenses under 
this chapter shall be punished as provided by section 
88 of title 18.” 

Sections o2 and 34 were combined and revised, and now 
constitute and are replaced by Section 794 of Title 18 of 
the United States Code (effective June 25, 1948). 
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Questions Presented 

u4 JSSE code™ t ?7 ^ 34 ° f Ti «* » of the 
vague and indefinite as iov' ^ ^ oons ‘rued, are so 
tt* Firs, and Fift^Cd^ righ ‘ S “ d ' r 

2. Whether the indictment herein f#nl« * * 

£?* •' «<• — r, - j 

r ^‘5i*sssrf xsrar i ;■ 

treason (Art. IU, g ee> 3 ) ns Wlth regard to 

4. Whether the conduct of the +„: a i • j , 
petitioners of a fair trial in * i +• ge ^ e P r * ve d the 

Siath Amendments L tha, ° f “* Fiflh — 

(a) by a course of conduct he dienK,-, i a- 

petitioners and conveyed to the t o aga,nsl thc 
guilt. 7 '° ,he ‘“T his belief in their 

(h) by instructions to the hire he i:„ . 

consideration factors outside of the JZt ‘° in '° 
(e) by instruction or otherwise, he presented to tho * 

3 rwh,h a ” d diS ‘ 0rtcd «f ‘*>e evidence ^ 

5* M hefher the admission * ,, 

deprived petitioners of thoir * u* 6 owing evidence 

and Sir, h AmeXnt ^ "" dCr ,h * Fi ' st . *™h 

(a) the admission of evidence nf i„,.^ i . . 
probative of an element of the crime £ °P' mms ' as 
«on ? . rights under the ZZZT'™ * P ^ 

'° * S, ° mh <*«' 

of ao element of the erim/a • | on > as, per sc, probative 
under the First Amendment.' ° a<l °" ° f pc,lll0 " < "' ii ’ rights 

(c) the admission of the evidence scl • , , 

(b) above, having no relevance other than o ™ ^ 
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torv and prejudicial in nature, in violation of petitioners 
right to a fair trial under the Fifth and Sixth Amendments. 

(d) the admission of evidence tending to connect the peti- 
tioner, Julius Rosenberg, with “Soviet spies”, unconnected 
with the crime charged, having no relevance other than to 
propensity to commit the crime charged, and being highly 
inflammatory and prejudicial in nature, in violation of the 
petitioners’ right to a fair trial under the Fifth and Sixth 

Amendments. 

(e) the admission of proof of the telephone conversa- 
tions, tending to establish the connection in (d) above, 
absent a proper evidentiary foundation. 

6. Whether the admission of testimony, highly pre- 
judicial in nature, of a prosecution witness, not included in 
the mandatory list of witnesses, violated petitioners’ rights 
under 18 U. S. C. Sec. 3432. 

7. Whether the imposition of the sentence of death was 
“cruel and unusual” punishment, in violation of petition- 
ers’ rights under the Eighth Amendment. 


Reasons Why the Writ Should Be Granted 

The orthodox reasons for granting the writ of certiorari 
are present in this case. (1) The case involves important 
questions of Federal law which have not been, hut should 
he settled by this Court. The petitioners’ claim of invalidity 
of the statute under the First and Fifth Amendments raises 
questions not decided by this Court in Gorin v. United 
Stale*, 312 11. S. 19 (1941), and their challenge to the con- 
vietiou under the treason clause, and to the sentence under 
the Eighth \mcndment have never before been eithei 
raised or decided by this Court. (2) The decision below 
is, also, inconsistent with applicable decisions of this Court. 
The decision of the Court below in relation to the suffi- 
ciency of the indictment is in probable conflict with an un- 
broken line of authority in this Court; the introduction of 
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evidence relating to “communist” beliefs and affiliations 
is inconsistent with the decisions of this Court in Haupt v. 
United States, 330 U. S. 631 (1947) ; Schneider mm v. United 
Spates, 320 U. S. 118 (1943); and Michelson r. United 
States, 335 II. S. 469 (1948). The admission of the Bentley 
testimony concerning the “Julius” telephone calls also con- 
flicts with the Michelson case ; and the allowance of the 
“Schneider” testimony is probably inconsistent with 
Goldshy v. United States, 160 U. S. 70 (1895) and Logan v. 
United States, 144 U. S. 263 (1892). (3) Finally, the deci- 
sion below, relating to the conduct of the trial judge, 
departs, and sanctions such departure by the trial court, 
from the accepted and usual course of judicial proceedings 
as to call for an exercise of this Court's power of super- 
vision. This ruling, as well, is inconsistent with the deci- 
sion in United States v. Murdock, 290 TJ. S. 389 (1933). 

The concurrence of all of the usual reasons for granting 
review, manifests the subversion, in this case, of the con- 
stitutional strictures against unjust conviction. The pre- 
cedents established by the lower courts, remolding con- 
stitufional prerogatives to vindicate the indictment and 
conviction here, sap the defenses of all Americans against 
governmental imposition. 

The nature of the charge-— conspiracy to traffick in the 
secrets of atomic armament with the Soviet Union — lent 
itself to the exploitation of the basic political conflicts of 
the present era. The relaxation of discipline to bar from 
the courtroom the heat of the environing political turmoil 
caught the petitioners in the terrible interplay of clashing 
ideologies and feverish international enmities. 

The voice of our own democratic consciences and the eyes 
of the world question whether the forfeiture of two lives 
should have been staked on a proceeding which emanated 
from political animosities, that were given free rein to 
overwhelm reasoned deliberation. Whether lives may he 
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taken at all to accommodate the demands of transient 
political ends recnrs as a constitutional inquiry and a focus 
of the thoughts of the civilized world. There is a grave 

m * bis Court *> assure that American justice 

ability VIg0r t0 aff0rd an accused > under the dis- 

defend. pasSion - a ™sing charge, a fair chance to 


Concerning the Statute 

_i l he i " 8t ““‘ case ia «nt to reach this Court which 
puts in issue the validity of the espionage act, on its face 

and » ? construed, under the First Amendment, and for the 

rof a aT SC t , ’ ,Mt ’° DS “ nder the Fitth Amendment not 

BothT Y-1 ° 0Urt “ ° 0rin V ' V ** 4“ 

»” ‘ he , trlal O'™*. ”hioh first heard the ehallenge on 
motmn to dismiss the indictment herein (R. 160-71) and 
the Court Of Appeals, in its review (R. 1644-48), r k 
o the Com case to draw from it the license of store dell 

era contention s”" Wnsidara,i » a da » aadad * the petition- 

issues C ttiS C ° Urt b m ° Ved ta da ‘«mine these 

w' J T°”T \ ot ’ the acceptance of 

J.l Yu thc cwn of “honal security, will weaken 
rather than strengthen, onr defensive powek as a m«™’ 

an s and as an invitation to government by military junta' 

“ n ' , ;:::: t i ;r ,orce a ,o,a ' “ ° f * h » «£U.’ 

Analysis of the statute in the context of the contem 

m-Td i"? " hich “ is raf0TOd . a »h a fidelity uT 
tainted by the anxiety of unseating a “security” measure 

"I 18 ,. !St f “»'la»>ontal political consequences to be a 
-easonably expected result of its continued operation 

the statute, in terms, prohibits the “communication” of 
information "relating to the notional defense” 50 U. S. C 
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On its face, the sweep of its embargo on “communica- 
tion” is so complete as to eliminate the interchange of 
information between the people of this country and the 
people of the rest of the world, 6 and to burden and restrain 
even that between citizen and citizen. 7 

The scope of the term “national defense” has been en- 
larged by the modern understanding of “total war” to 
include an area as broad as the national life itself. The 
very court below, in United States v. Heine, 151 F. 2d 813, 
815 (C. C. A. 2d, 1945) cert. den. 328 U. S. 833, acknowl- 
erged this truth. Judge Leabned Hand, writing for the 
majority, stated: 


“. . . every part in short of the national economy and 
everything tending to disclose the national mind are 
important in time of war, and will then 'relate to the 
national defense’,” 


The total impact of the statute, as it is written, could 
permit the creation of an unbroken “national isolationism.” 
United Stales v. Heine, supra, at p. 816. The foundation 
upon which sound social and political judgments may be 
made in the complex of modern society — knowledge of a 
country’s cultural, scientific and industrial capacity and 
development, the “national mind,” its “pacific or bellig- 
erent temper”— hidden from alien view, may as well be 
foreclosed to American eyes. Ibid. In an era in which 


4 The statute’s prescription refers not only to “foreign government s,” 
but as well to “any citizen or subject thereof.” 50 U.S.C, 32(a) 

7 Tbe requirement of “reason to believe” that the information transmitted 
will be used to the injury of the United States or advantage of a foreign 
nation, makes every person the insurer of the good character and sym- 
pathy to the United States of his communicant. See: Newman, Control 
of Information Relating to Atomic Energy, 56 Yale L. J. 769, 787 (1947). 
The fear that a communicant, though a fellow citizen, may be “a represen- 
tative, officer, agent or employee” of a foreign government, and the in- 
culpatory inferences that may be drawn from this fact, may serve as a 
prior restraint upon communication, even as between citizens. 
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government policy and political, social and scientific think- 
ing adhere to the concept that strength rests in the inter- 
dependence of nations, the statute, by thus embracing the 
fatal fallacy that security can be achieved by monopolizing 
information, is a threat of incalculable harm. 

No court has questioned that the literal Bweep of the 
statute’s prohibitions represents a “drastic repression of 
the free exchange of information.” United States v. Heine, 
supra, at p. 815; see also : 59 Harv. L. Rev. 617 (1946). 
This Court, in the Gorin case, while seeming to assert that, 
in spite of their connotation, the words “national defense” 
have achieved a sufficiently limited denotation 8 “to apprise 
the public of prohibited activities,” nevertheless could not 
safely rest upon this finding. It was constrained to engraft 
the purported restriction that : 


“Where there is no occasion for secrecy, as with 
reports relating to the national defense, published by 
authority of Congress or the military departments, 
there can, of course, in all likelihood be no reasonable 
intent to give an advantage to a foreign nation.” Gorin 
v. United States, supra, at p. 28. 


This statement was read by the court in the Heine case 
♦o mean that where the information which is the basis of 
the charge is not “secret”, at least in the sense that it has 
been “published by authority of Congress or the military 
departments,” no crime is charged under the statute. To 
this immunity from prosecution, the court added, “infor- 
mation which the services never thought it necessary to 
withhold at all.” United States v. Heine, supra, at p. 816. 

The courts’ constructions, however, merely enhance the 


8 The Court’s sole criterion for its conclusion is that the words “national 
defense” were employed in the Defense Secrets Act of 1911 (36 Stat. 
1084), the predecessor of the Espionage Act of 1917. It should be noted, 
however, that no prosecution was brought under its terms, and no case 
arose in which its terms were the subject of construction. 
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repressive potential inherent in the naked mandate of the 
statute. Control of communication, forbidden by the First 
Amendment to Congress, is judicially conferred upon the 
military to exercise in both war and peace on terms less 
restricted than that ever accorded them even in war. See 
e.g.: Hirabayashi v. United States, 320 U. S. 81 (1943) ; 
Ex parte Milligan , 71 U. S. 2 (1866). This power over the 
dissemination of vital information will permit America’s 
face, at home and abroad, to be drawn in the image of the 
military censor, and its future course and destiny to he 
determined by the military hand. See: Text of Truman 
Security Order, N. 7. Times, Oct. 5, 1951, p. 12. 

The limiting effect of these constructions are, at best, 
illusory. The authority given to the military to secrete 
or broadcast “information relating to the national de- 
fense,” is as broad as the language of the statute itself. 
The statutory uncertainty is transformed into a regula- 
tional uncertainty, to which is added the unpredictability 
as to what information these departments will classify. 
See e.g. : Government brief in the Court of Appeals, at pp. 
9-10 in United States v. Heine, supra ; statement of Assist- 
ant Secretary of Defense, Anna Rosenberg; N. Y. Post, 
Jan. 25, 1951. 

The statute as it has been construed, therefore, just as 
the statute on its face, is constitutionally intolerable since 
it may “permit within the scope of its language the punish- 
ment of incidents fairly within the protection of the guar- 
antee” of the First Amendment. Winters v. New York, 
333 U. S. 507, 509 (1948) ; Herndon v. Lowry, 301 U. S. 242 
(1937) ; Stromberg v. California, 283 U. S. 359 (1931). 

The court below seeks to shelter the statute from this 
attack by the assertion of the doctrine that the vagueness 
of the statute is cured by the requirement of the establish- 
ment of “bad faith” (R. 1647). This ruling, however, 
overlooks the fact that such is not the “scienter” prescribed 
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nifi« ««• f W \ The 6Spi0nage act re< 5 uires Proof of the spe- 
. mteat °f r v eason t0 Relieve that the information to 
• t , *? to be used to the injury of the United States 

the advantage of a foreign nation." 50 U. S. C. 32(a) 

t^r he , C ,° BCeptS of “ in i u^ y. ,, "advantage” and “reason 

t nt eV £ / PPare “ tly SimpIe ° n their face » have revealed, 
^ use, that, as guides to conduct and adjudication, they 

are a source of confusion rather than clarity. 

,. Sta ‘“ to °J early P rovidcs «>»* Proof, in the alterna- 
tive, of either ‘injury” or “advantage” may supply the 

criminal state of mind under the espionage act. Yet! the 

Gorw case rules that “injury” and “advantage” are 

synonymous, since “no advantage eould be given onr com- 

fT* ' 0 ; " °^ eai ■ ■ ■ without injury to „s,” because 

ch,„ ” 7 n C S ‘t US 0f a forei «“ government may 

court* in th < H*" y ‘ Vmted S,ates ' supra, at p. 30. The 
court m the Heme case resisted the theory of the Gorin 

case, adopting the following position : 

• l*'.* * ^ hl . Ie il is . true that it is somewhat hard to 
imagine instances in which anyone would be likely to 

Xn ^r ah0n ‘ rektin ^ t0 the national defence,’ 
which would be injurious to the United States, and yet 

“htk o?^f ° US t0 a l°™ gn P ° Wer ’ tt is Possibles 

think of many cases where information might be ad- 

United'states *** DOt inj ' unaas to th « 

at p 815 S * ‘ * U ed 8tates v * Hei/ne > ™pra, 


tbf A C f! d With preciseI y the situation contemplated above, 

“r«!“^ h : t uniM s,ates r “ ,ed ' * ^ 

would conf e^upon'a 'forefg^ pXrln^ya^gTs^ 
ordmate to or identical with that which it would con- 
fer on the United States certainly cannot be viewed as 
bringing the communication within the statutory pro- 
hibition. 40 Op. Att’y Gen’l 248 (1942) P 
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The 0»n» case adds to the definition „f , he intent 
clauses, the uncertainty stemming from the variability of 
the classified status of the information communicated 
(see p 2i, supra), and other authorities suggest that the 
application of the statutory intent will fluctuate with re. 
spect to the foreign nation aotuaUy the beneficiary. See- 
United States v. Grate, HO r. 2d 413 <C. C. A. 2d 1944) ! 

Aewman, Control of Information Relating to Atomi!: 
Energy, supra, at p. 785. 

‘•Beason to believe” being dependent upon each of these 
factors, partakes of the uncertainty of each. 

The divergent interpretations accorded the intent clauses 

in ♦^ Der f f °a Pen expressions of ^e ambiguity which inheres 
in the statutory language. Their effect is to compound the 

defects of the language by further confusing it and render- 
xng it useless, as a guide to conduct and adjudication. The 
question of intent, therefore, rests upon the varying im- 
pressions of judges and juries, as to whether certain com- 
munications were made with the requisite statutory intent, 
a findmg which -might well be colored by a jury’s emotional 
view of current foreign policy.” See: 59 Harv L Rev 
supra at p. 618. ' ' 

cafen ” q " ireme "‘ i L < ’ f f* P™ 1 ® fcmcnd that the adjudi- 
cation of an individual’s rights and duties be governed 

by rules of sufficient objectivity to guard against arbi 

trary or ad hominem results. While the courts may review 

a conviction to determine whether the statutory intent has 

(1951 H the” a ?*** SMM ’ 341 U ' S ’ 494 ’ 516 

(1951)) the statutory definition of intent must provide an 

adequate warning the proscribed inten(i 

boundaries snfficienfly distinct for judges and juries fairly 
administer the law in accordance with the will of Con 
p-ess Musser v. Utah, 333 U. S. 95 (1948); LaJetta v 
hew Jersey, 306 D. S. 451 (1939, , Connolly v. General ell 
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Co., 269 TJ. S. 385' (1926) ; United States v. Cohen Grocery 
Co., 255 U. S. 81 (1921). 

The statutory intent of the espionage act, being so vague 
and indefinite as to violate due process of law, can have no 
effect in curing the vagueness of the criminal standards of 
the statute. The decisions in Dennis v. United States , supra; 
American Communications Association v. Douds , 339 U. S. 
382 (1950) ; Screws v. United States, 325 U. S. 91 (1945) ; 
United States v. Hagen , 314 U. S. 513 (1942); Hygrade 
Provision Co. v. Sherman 266 U. S. 497 (1925) and 
Omaechevarria v. Idaho, 246 U. S. 343 (1918) are inappo- 
site. The statutes which these cases uphold prescribe 
either a specific intent of well-known meaning,® or simply 
a general requirement of “evil” intent. 10 None of these 
cases presents a situation in which the intent itself is spe- 
, eifically prescribed, and yet is so vague as to he inadequate 
as a standard of criminal conduct. 

The instant situation is governed by the case of Herndon 
v. Lowry, supra, where, in a case involving freedom of 
speech, the court struck down a statute “general in its 
description of the mischief and equally general in respect 
to the intent of the actor ...” Id. at 258. 

Examination of this contention of the petitioners was 
averted by the Court of Appeals on the ground of its belief 
that this Court would not have decided the Gorin case 
without having made a determination as to the validity of 
the intent clause (R. 1647). However, since this issue was 
neither raised by the parties, nor treated with or decided 
by the Court in the Gorin case, not only is the question not 
foreclosed upon an analysis of the statute under the First 


® Hygrade Provision Co . v, Sherman , supra ("intent to defraud"); 
United States v. Ragen, supra (“to evade or defeat" taxes). 

10 2>enms v. I7ntfed States , supra; American Communications Associa- 
tion v. Dovds } supra; Screxcs v. United States , supra; Omaechevarria v. 
Idaho, supra . 
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Amendment, but as well serves to reopen consideration of 
the statute under the Fifth Amendment. 

In either event, without regard to whether their alleged 
activities might fall within an area not constitutionally pro- 
tected by the guarantees of the First Amendment, the peti- 
tioners are entitled to the dismissal of the indictment here- 
in, since the statute is, on its face and as construed, viola- 
tive of the First and Fifth Amendments, and void. TFmters 
v. New York, supra ; Herndon v. Lowry, supra ; Stromberp 
v. California, supra; Note, Due Process Requirements of 
Definiteness in Statutes, 62 Harv. L. Rev. 77, 86 (1948). 

Concerning the Indictment 

2. The Court of Appeals accepted the petitioners* con- 
tention that an essential element of the statutory crime of 
espionage is the “secrecy” of the information alleged to 
be the subject of the conspiracy to commit espionage, in 
the sense of the Gorin and Heine decisions. In rejecting 
petitioners * claimed invalidity of the indictment, grounded 
on its failure specifically to plead this constituent of the 
crime, the lower Court’s decision conies into direct conflict 
with decisions of this Court and the well-settled law which 
prevails throughout the Federal judicial system. 

Whether “secrecy” he regarded as a constituent ingre- 
dient of the crime, or as the Court of Appeals suggests, 
an exception to its applicability (R. 1645-46), the indict- 
ment, in statutory language which docs not specify the 
“secrecy,” does not meet the requirement that it charge 
every element of the crime, except by the constitutionally 
inadequte device of inference. Flapner v. United States, 
285 U. S. 427 (1932) ; Potter v. United States, 155 U. S. 438 
(1894) ; United States v. Hess, 12 4 U. S. 483 (1888 ) ; United 
States v. Carll, 105 U. S. 611 (1881); United States v. 
Cruik shank, .92 U. S. 542 (1875); United States v. Cook, 84 
U. S. 168 (1872). 
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The enactment of Buie 7(e) of the Federal Buies of 
Criminal Procedure did not, as the court below indicates 
(E. 1646), relax this rule. Carter v. United States, 173 F. 

2d 684 (C. A. 10th, 1949) ; Robertson v. United States, 168 
F 2d 294 (C. C. A. 5th, 1948); Frankfort Distilleries v. 
United States, 144 F. 2d 824 (C. C. A. 10th, 1944), rev’d on 
other gr’ds, 324 U. S. 293 ; United Stales v. English, 139 F. 

2d 885 (C. C. A. 5th, 1944). The reasoned decision of the 
court in United States v. Schneiderman, 102 F. S. 87 (D. C. 
o T> Calif 1951) contradicts the disposition of the Second 
Circuit to suspend the operation of this role where the 
element is imported by judicial interpretation, Compare: 
United States v. Demis, 183 F. 2d 201, 207 (C. A. 2d, 1950), 

aff’d on other gr’ds, 341 U. S. 494. 

The inadequacy of the indictment cannot be cured by trial, 
for the nature of an accused’s rights under the Sixth 
Amendment requires that the indictment, not the evidence, 
inform him of the nature and cause of the accusation. 
Carter v. United States, supra ; Elder v. United States, 142 
F. 2d 199 (C. C. A. 9th, 1944) ; Fontana v. United States, 262 
F. 283 (C. C. A. 8th, 1919). Refusal of the Court below 
to dismiss the indictment was a violation of petitioners’ 
rights under the Sixth Amendment. 

Concerning the Trial 

The Treason Issue 

3. The Constitution (Art. Ill, Sec. 3) not only specifies 
what acts can form the basis of a charge of treason, but 
also how the charge may be proved. It provides : 

“Treason against the United States shall consist 
only in levying War against them, or in adhering to 
their Enemies, giving them Aid and Comfoit. No 
person shall be convicted of Treason unless on 
Testimony of two Witnesses to the same overt Act, 
or on Confession in open Court.” 
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This Court, in Cramer v. United States, 325 TJ. S. 1 
(1944) at pp. 8-35 reviewed at length the various considera- 
tions which led to the adoption of this provision. Mr. 
Justice Jackson pointed out the many-sided experience 
with accusations of treason shared by the members of the 
Constitutional Convention. He especially noted (p. 23) 
that the two-witness rule had been supported by Benjamin 
Franklin because “prosecutions for treason were generally 
virulent; and perjury too easily made use of against in- 
nocence.” 

And (p. 47) he quoted from Chief Justice Marshall (in 
Ex Parte Bollman, 4 Cranch. 75, 125, 127) : 

“ ‘As there is no crime which can more excite and 
agitate the passions of men than treason, no charge 
demands more from the tribunal before which it is 
made, a deliberate and temperate inquiry. Whether 
this inquiry be directed to the fact or to the law, none 
can be more solemn, none more important to the citizen 
or to the government ; none can more affect the safety 
of both. 

“ . . It is, therefore, more safe, as well as more 

consonant to the principles of our constitution, that the 
crime of treason should not be extended by construc- 
tion to doubtful cases; and that crimes not clearly with- 
in the constitutional definition, should receive such 
punishment as the legislature in its wisdom may pro- 
vide.’” 

Mr. Justice Jackson recognized, also, that those observa- 
tions remain pertinent today, for he said (at p. 48) : 

“. . . Time has not. made the accusation of treachery 
less poisonous, nor the task of judging one charged 
with betraying the country, including his triers, less 
susceptible to the influence of suspicion and rancor. 
The innovations made by the forefathers in the law 
of treason were conceived in a faith such as Paine put 
in the maxim that ‘He that would make his own liberty 
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secure must guard even his enemy from oppression; for 
if he violates this duty he establishes a precedent that 
will reach himself.’ ” 

It is true, of course, that in the Cramer case the Court 
recognized the power of Congress to make acts deemed 
detrimental to our safety criminal. Cf. Ex parte Quiritt, 317 
U. S. 1 (1942) ; Bartzel v. United States , 322 U. S. 680 
(1944). But in so doing Mr. Justice Jackson was at pains 
to point out that in such a case the trial would be focused 
on the accused’s intent to commit the particular acts 
charged, “thus eliminating the accusation of treachery and 
of general intent to betray which have such passion-rousing 
potentialities” (p. 45). 

It is essential, therefore, in order to prevent an evasion 
of the constitutional requirements with regard to treason 
that when a prosecution is conducted under a law estab- 
lishing a different offense it be so conducted that there be 
no confusion with treason. Otherwise the “passion-rousing 
potentialities” of that offense would dominate the trial; 
the protection against perjury feared by Franklin would 
be absent. 

We submit that the record in the case at bar is such as 
to require the scrutiny of this Court. We need not remind 
the Court of the “passion-rousing potentialities” of any 
prosecution for espionage which involves the disclosure of 
atom-bomb secrets to Soviet Russia. But the prosecutor 
was not content to rest on those. Not only did lie in his 
opening stress the circumstance that petitioners were lack- 
ing in “loyalty” to this country (R, 180, 181), but he 
described Iheir activities as “traitorous” and “treason- 
able” and concluded his opening by stating “all throe of 
these defendants have committed the most serious crime 
which can be committed against the people of this country” 
(R. 182, 183, 184). 
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It has always been supposed that that was the crime of 
treason. And as such this trial proceeded. In bis sum- 
mation the prosecutor repeated his reference to “traitors”, 
“traitorous”, “betrayal” (R- 1517, 1518, 1535). And at 
the very end, after stressing that defendants were charged 
with spying on “their own” country (R. 1535) (a circum- 
stance wholly irrelevant under the statute), he went on 
to characterize them as “these traitors” and said that there 
was “overwhelming proof of this terrible disloyalty ’ (R. 

1535). 

Even the Court was infected. In his charge, Judge 
Kaufman said “irrational sympathies must not shield 
proven traitors” (R. 1550). And when sentencing peti- 
tioners, he spoke of “betrayal”, “traitors”, “treason” and 
“treachery” (R. 1613, 1614, 1615). It was because of these 
considerations that he imposed the death sentence (R. 1616). 

Yet petitioners were not charged with treason and under 
the Constitution could not have been— since at the time of 
the acts in question Russia was not an enemy but an ally 
(and the Court charged that this was immaterial) (R. 1553). 
Moreover, under the indictment here, petitioners were not 
even charged with intent to injure the United States an 
inescapable element of the crime of treason but only with 
benefiting a foreign nation. Nor could petitioners have 
been convicted, if so charged. For two witnesses did not 
prove all the overt acts— not even under the interpretation 
placed on the Constitution in Ilaupt v. United States, supra 
— and since the verdict was a general one it might have 
rested on overt acts not so proved. Since the prosecution 
and the Court poisoned the trial with the passion-arousing 
virus of a treason charge without according to the peti- 
tioners the protection of the “two- witness” rule, the con- 
viction was in violation of the mandate of the treason clause. 
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T^e Issue of Judicial Misconduct 


4. The decision of the Court below introduces novel con- 
cepts to define the scope of judicial power to govern the 
conduct of a criminal cause, in a way to validate the chal- 
lenged behavior of the trial judge, that had effectively de- 
prived the petitioners of the unbiased and unfettered judg- 
ment of their peers. The rulings override the acknowl- 
edged qualifications which the Fifth and Sixth Amendments 
impose on the exercise of that power, and imperil the right 
of every accused to a fair trial by an impartial jury. 

Petitioners’ complaint against the conduct of the trial 
judge was dismissed on the ground that his “purpose” was 
“clarification” and that any resultant injury was, there- 
fore, “an unavoidable incident of his unchallenged power 
to bring out the facts of the case.” (R. 1651). Thus, the 
measure of a trial court’s discretion to intervene in the 
prosecution of a criminal cause is held to be the state of 
mind by which he is motivated, without regard to the impact 
upon the jury that may be produced by the character of its 
outward expression. In premising its evaluation upon 
this subjective standard, the ruling of the Court below 
comes into square conflict with the established test, which 
considers, as the controlling factor, the objective effect of 
the judge’s conduct upon the jury. Bona fides of judicial 
behavior cannot sanction the appearance, impression or 
attitude of judicial partiality, since it is this display which 
may sway a jury against a defendant, that is constitution- 
ally interdicted. 11 Ochoa v. United States , 167 F. 2d 341 
(C. C. A. 9th, 1948) ; Gomila v. United States, 146 F. 2d 
372 (C. C. A. 5th, 1944) ; Frantz v. United States, 62 F. 2d 


11 Defense counsel’s characterization of the judge's conduct as “inad- 
vertent,” suggested by the Court below to be “not compatible with the 
complaints now made,” therefore, is neither a waiver of the defense 
position nor a reflection on the validity or good faith of their claim. 
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737 (C. C. A. 6th, 1933) ; .idler v. United States, 182 F. 464 
(C. C. A. 5th, 1910). 

By innovating this infirm criterion, the court below, in 
the instant case, ignored, as a matter of law, what it could 
* not deny, and by implication, admitted, as a matter of fact 
(R. 1649-50). From the commencement to the termination 
of the proceedings, the trial judge wore the face of partisan- 
ship. He entered the fray of trial conflict, and assumed 
the role of an advocate. He made it apparent that he was 
part of the hue and cry against the petitioners. 

His interpositions were ubiquitous, and per se a usurpa- 
tion of the responsibility and function of the prosecutor. 
Billed v. United States, 184 F. 2d 394 (App. D. C., 1950) ; 
United States v. Earnhardt , 153 F. 2d 472 (C. C. A. 7th, 
1946) ; Pasqua v. United States, 146 F. 2d 522 (C. C. A. 5th, 
1945), cert. den. 325 U. S. 855 ; Ochoa v. United States, supra . 
In the ten trial days devoted to the taking of testimony, 
his improper interventions numbered 210, the questions he 
asked totaling over 800 for that period. They were not 
dictated by the exigencies of beclouded presentation or the 
incapacity of the prosecutor to elicit the requisite evidence. 
Indeed, the Judge’s interrogations were either superfluities 
in terms of developing or clarifying the issues, as they were 
repetitions of questions already asked and answered, and 
covered subjects already exhaustively treated, or outright 
arrogations of the role of the government attorneys to dis- 
charge the functions of prosecution. See: United States v. 
Brandt, decided May 9, 1952 (C.A. 2d) as yet unreported. 

His inquisitions formed a pattern of buttressing the 
Government’s case and of subverting the defense. By his 
questioning, he (1) emphasized and re-emphasized key 
points of the Government’s case; (2) protected and re- 
habilitated Government witnesses; (3) commented on evi- 
dence as immaterial or dismissed contradictions brought out 
by defense attorneys as not very important or convincing ; 
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( 4 ) examined and cross-examined the defendants with hos- 
tility. Only the cumulative force of the Trial Judge’s im- 
proprieties can convey an understanding of the enormity 
of his misconduct . 12 See: United States v. Brandt , supra . 
Delineation of a few representative incidents is inadequate, 
and, therefore, comprehensive documentation is set forth in 
the annexed appendix. 

In totality, the judge’s conduct gave the impression that 
he believed the petitioners were guilty and exposed him 
as an advocate straining to bend the jury to his will for a 

conviction. 

The Court below holds, nonetheless, that the trial judge 
had the right to animadvert on the merits of the case under 
his right “to comment outright on any portion of the evi- 
dence” (R- 1652-53), and on this theory, validates a course 
of conduct that bespeaks conclusions as to the ultimate 
issues of guilt or innocence. This opinion confuses “the 
difference between assisting the jury, which is a duty of a 
federal judge, and encroaching upon its responsibilities, 
which is forbidden ...” Billed v. United States, supra, at 

p. 403. 

. The accused has a right to a trial by jury. That 
means that his guilt or innocence must be decided by 
twelve laymen and not by one judge. A judge cannot 
impinge upon that right any more than he can destroy 
it. He cannot press upon the jury the weight of his 
influence any more than he can eliminate the jury al- 
together ...” Ibid. 

The right to comment is itself not unlimited. See: 

Quercia- v. United States, 289 U. S. 466 (1933) ; Virginia By. 
Co. v. Armenlrout, 166 F. 2 d 400 (C. C. A. 4th, 1948). 

The right to convey an opinion, however, where the facts 

J2 This explains why defense counsel made their motion at the end of 

the entire case. 
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are in dispute, on matters determinative of the ultimate 
issue, is flatly prohibited. United States v. Murdoch, supra ; 
Billed v. United States, supra; Sullivan v. United States, 
178 F. 2d 723 (App. D. C., 1949) ; United States v. Raub, 
177 F. 2d 312 (C. A. 7th, 1949) ; Virginia Ry. Co. v. Armen- 
trout, supra; United States V. Gollm, 166 F. 2d 123 (C. C. A. 
3rd, 1947) cert. den. 333 U. S. 875. And see United States v. 
Brandt, supra, where the Second Circuit itself subsequently 
recognized the validity of this rule, the force of which it 
ignored in the instant case. This must necessarily be the 
rule since a defendant “is entitled to the benefit of the pre- 
sumption of innocence by both judge and jury till his guilt 
is proved.” United States v. Brandt, supra ; Adler v. 
United States, supra, at p. 472; Billed v. United States, 
supra, at p. 403. And, in no other way can a jury verdict, 
free of judicial influence, be secured to an accused. 

The effect of the approval of the conduct of the trial 
judge by the Court below, is to set a precedent which em- 
powers Federal trial judges to emasculate, if not destroy 
these inalienable rights of an accused at any point in the 
course of a trial. If judicial expression of opinion, by the 
device of a persistent course of prejudicial practice, such 
as exists here, can be comprehended under a blanket “right 
to comment,” the floodgates are wide open to engulf the 
sacred right of an accused to the unrepressed mind of the 
jury. 

The efficacy of the monitory instruction to cleanse the 
record of judicial misbehavior — the last refuge to which the 
Court below retreats — has never been held a palliative for 
all misconduct. Quercia v. United States, supra; Billed v. 
United States, supra ; Sullivan v. United States, supra; 
Frantz v. United States, supra. See: Krulewitch v. United 
Slates, 336 U. S. 440, 453 (1949). 

While, in some instances, instructions to a jury may 
correct prior judicial aberrations, this is not the case. See: 
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United States v. Brandt, supra. We enter the unreliable 
realm of speculation to assess whether three weeks of in- 
sidious indoctrination of guilt can be counteracted by reli- 
ance on a brief, stereotyped admonition. It defies the 
accepted laws of psychological behavior to indulge in a 
presumption, that by this nostrum, a jury can free its as- 
sailed mind and restore its lost objectivity. Certainly, in a 

capital case, tenuous legal abstractions should yield to the 
facts of life. 

5. The judicial anxiety to guide the minds of the jury 
toward a “guilty" verdict continued to express itself in 
erroneous instructions to the jury. 

(a) The trial judge charged: 

“Because of the development of highly destructive 
weapons and their highly guarded possession by na- 
tions existing in a state of tension with one another, 
the enforcement of the espionage laws takes on a new 
significance. Our national well-being requires that we 
guard against spying on the secrets of our defense." 
(R. 1550). (Emphasis ours.) 

The rights of the petitioners to their presumption of 
innocence and a fair and impartial trial were fixed and 
independent and should not have been equated in terms 
of the contemporaneity of the prosecution. Starr v. United 
States, 153 IT. S. 614 (1894). 

In this prosecution, where an explosive issue of the na- 
tion ’s security was immanent in the facts, there was no 
occasion to advise the jury of the special urgency of full 
enforcement of the espionage law. The advice constituted 
an invitation to a verdict based on an extraneous and in- 
cendiary factor. See: Virginia Ry. Go. v. Armentrout, 
supra at 406. 

The full answer to the Court of Appeals’ reason for re- 
jecting the petitioners’ claim of prejudice, that the ensuing 
general caution against convicting “innocent persons" 
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cured «i= vice (E. 1658-59), is that this prejudicial charge 
need not have been made at all. Moreover, even the modu- 
lating influence of this portion of the charge was immedi- 
a tely overridden by coupling it with the further advice 

that “irrational sympathies must not shield proven trai- 
tors” (R. 1550). 

Yet, here, where the gravity of the offense and the vola- 
tility of the issues commanded judicial restraint, no man- 
date could have been given to the jury to correlate the ten- 
sions of the times with the “new significance” to enforce 
the espionage laws, without inviting the return of a verdict 
predicated, not on the evaluation of the presented evidence, 
but on the emotional bias of the jurors, and misguided no- 
tions of their responsibility as patriotic citizens. 

(b) The trial judge, in his charge, reviewed the respec- 
tive cases of the prosecution and the defense. When he 
arrived at the point of his resume dealing with the conten- 
tions of the defense as to the motives of the Greenglasses in 
implicating the Roscnbcrgs, he charged: 

4 4 ; * / and t . hat i an y testimony by the Greenglasses 
against them is due to the trouble they had with the 
Greenglasses while in business together, or for some 
other unknown reason . ” (R. 1561) (Emphasis onrs.) 

This charge was false and misleading as to the other rea- 
son being “unknown,” as it consigned to the limbo of ob- 
scurity an avowed and major defense position. It diverted 
the jury’s attention from the basic strength of the attack 
upon the Greenglasses’ credibility and the Government’s 
fundamental weakness in its support. 

The remark was made against the background of a rec- 
ord replete with evidence, direct and circumstantial, from 
which the jury could have reasonably inferred that the 
Greenglass testimony was dictated, in the main, by the 
motive of self-preservation. The distortion was neither 
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a slip of speech nor sired by lack of understanding. Peti- 
tioners’ counsels’ request to acknowledge and correct the 
error was met with arbitrary refusal (R. 1568). 

The Court below dismissed the perversion as a mere 
“inaccuracy”, offset by the trial judge’s general admoni- 
tion to examine accomplice testimony with care, and by the 
accurate version given in defense counsel’s summation “a 
short time before.” (R. 1661). But, in obscuring from the 
jury’s consideration, the motive of self-interest, normally 
the basic infirmity of accomplice testimony, the trial judge 
not only failed to cure the error, but rendered the “accom- 
plice testimony” charge a meaningless formality. The prior 
“accurate” arguments of counsel, in the context of their 
subsequently being countered by the prosecutor’s summa- 
tion (R. 1519), and then judicially twisted and ignored to 
conform with the prosecutor’s summation, stood obfuscated, 
belittled, and emasculated of their vigor to carry weight 
with the jury. At any rate, since the trial judge, had in 
fact, and despite his disclaimer, assumed the burden of 
recapitulation, the Court of Appeals was without warrant 
to rationalize away his duty to bear the onus of a fair and 
accurate presentation. Quercia v. United States, supra; 
Bolhnbach v. United States, 326 U. S. 607 (1946). 

“It is not sufficient that an instruction be so drawn 
that a jury may reach the right conclusion, but it is 
required that it be so framed that a jury may not draw 
the wrong conclusion therefrom.” Miller v. United 
States, 120 F. 2d 968, 972 (C. C. A. 10th, 1941). 

It is elementary to the concept of a fair trial, that a 
jury, in reaching its verdict, not be compelled to cope with 
a judge’s misguided analysis of a cardinal issue of the 
case 

(c) A few hours after the jury bad retired for its delibera- 
tions, it requested a reading of the “testimony” of Ruth 
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Greenglass, starting with the first approach Julius made 
to her regarding espionage and terminating at the point 
“David came home for his furlough in 1945.” (R. 1571). 
Defense counsel thrice requested that the equivalent cross- 
examination be read as properly part of the “testimony” 
(R. 1571, 1572, 1573). 

The trial judge declined these requests because he be- 
lieved that the jury had not specifically demanded a read- 
ing of the cross-examination (B. 1571, 1573). Each time, he 
sedulously avoided the use of the simple expedient, also 
requested by the defense counsel (R. 1572), that his deduc- 
tion be tested by a plain question to the jury to ascertain 
whether they desired a reading of the cross-examination 
(R. 1571, 1572, 1573). In light of the adamant evasion of 
the trial judge to determine directly the jury’s desires, the 
petitioners should not be constrained to be bound by the 
speculations of the Court below on the sense of the jury 13 
(R. 1661). 

That, the jury thus obtained a truncated, fractional and 
eoo parte presentation of a vital part of the testimony of a 
key witness at a critical point in their deliberations can 
admit of no doubt. The cross-examination could have 
recalled to the mind of the jury, after a two week lapse 
(R. 677, 1542) : (1) corroboration of the defense contention, 
fairly inferrable from this testimony, that David was al- 
ready a spy, because of his ready knowledge of proscribed 
secrets, at the time he was allegedly seduced into espionage, 
via Ruth, by the Rosenbergs (R. 398-99, 405-12, 879-902) ; 
(2) Ruth’s verbatim repetition on cross of her accounts on 
direct of the alleged conspiratorial occurrences during this 
period, as bearing on her credibility (R. 682-83, 727-28) 

13 We hesitate to burden the Court with counter-speculations except to 
suggest the denial of the defense request to read the cross-examination, in 
the presence of the jury, carried the inference to the jury that it was not 
entitled to make this request. 
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(as impeachable by reason of coaching as by inconsistency) ; 
and (3) relevant reflections on her emotions and state of 
mind, contradictory to her actions, as evidence of her testi- 
monial unreliability. 

The elimination of this part of the testimony from the 
attention of the jury, deprived the petitioners of a proper 
consideration of their defense. 

The General Issue of Prejudicial Error 

6, The savage sentence of death on the petitioners, un- 
precedented in the annals of American jurisprudence, is a 
relevant reflection of judicial prejudice. United States v. 
Hoff mm, 137 F. 2d 416 (C. C. A. 2d, 1943). The sentence 
vas raerelj an unabashed expression of the animus which 
governed his conduct during the trial, and was dramatic 
confirmation, if any is necessary, of the trial court’s hos- 
tility to the defendants. In combination with the unbalanc- 
ing force exerted by the climate in which this case was tried, 
and the intrinsic emotional pulls of its issues, the impact 
of the judge’s conduct was devastating and contributed to 
the downfall of the defendants. 

In the context of a conspiracy trial, where the issues were 
sharply contested, where the prosecution was founded on 
accomplice testimony and circumstantial evidence, and 
where the record, as we shall hereafter show, was saturated 
with improperly admitted, inflammatory and prejudicial 
matter, each individual error of the trial court, alone and 
agglomerately, ''provided the . . . impetus which swung the 
scales toward guilt. ’ ’ Glasser v. United States , 315 U. S. 
60, 67 (1942). Under such circumstances the decisions of 
this Court command the overthrow of the conviction below. 
K rule witch v. United States, supra; Kottcakos v. United 
btules, 328 U. S. 750 (1946) ; Bihn v. United States, 328 U. S. 
633 (1946) ; Glasser v. United States, supra; Berger v. 
United States, supra. American justice cannot permit the 
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forfeiture of lives, where the assertion of innocence is so 
oppressed with unfair advantage. 


The Issue of “ Communist ” Evidence. 


, Til ~ C ° Urt below ru,es tbat independent “evidence 

forth e R 6Ct - (1) that thC defendants jessed a preference 

and ?9Wh S T^ S ° Cial and eC ° n0mic or g« n ization over ours, 
nd (2) that they were members of the Communist Party 

motiv P e°fn eS h- d rel6VanCe * * • (aS bGaring) on a P° ssibla 

?n ™l l^ S T ng ’ or on a possible intent *> d ° s ° • • • ” 

I. v^ 4 ; } ; S Concedes that Petitioners attack the ad- 
missibjhty of this evidence on the ground of competence, 

not relevance <R. 1654). Indeed, in the absence of con- 
sider ion of the question of competence, the Court’s finding 
re evance” is unavailing, as a matter of law*, and brings 
its decision into probable conflict with this court’s rulings 
m Haupt v. United States, supra ; Schneider man v. United 
States, supra; and Michelson v. United States, supra. 

Expressions of ‘ < preference ” f or a “ social and economic * ’ 
form of “organ, zation” denote no more than an academic 
leaning to a social or political theory, or, at most, the tak- 
ing o sides m the great debate over economic and political 
systems that has been raging for a century. Nothing in 
the proof indicates, as the Court’s formulation of the facts' 
acknowledges, that this “preference” had hardened into 
a devotion to a foreign government or country, imported 
any obligation to that nation, or dictated a transfer of al- 
egiance to, or division of allegiance between that govern- 
merit and the United States. 

“Explicit’’ statements carrying contrary connotations 
were admitted m Haupt v. United States, supra, and iu 


l Api r 1S ? fers i T’ in th0 alterna «ve t to “motive” 

■ . 1 ; ’j 1 l f not a , nilss t0 reiterate that the trial iudo-e submitted t!, 0 
evidence to the jury solely on the issue of intent (R 15 ?sVrv» » 
bach United States, supra (K. I008). Cf. Bollen- 




i V *aT* • v?>v $ 

v , - . eVV 

• • T'vv.r rv.' - 


>7 < rft„ i , VjAi *•* 

.i ■ 

v •• *•* i* 


•? ' ’■ *s*i\ 


- ‘.,^ r > ‘V*- 

• r • — - * 

-.., v _ 1 r > •“ 


■ y.V'^ 1 ** V^<- v 




■r e 

■ • .'Vu-^ 


-i *r- 


,,, ^ ; 








' '--©v' 


: *.v 


' '""‘’■Ucit 


■■ - - >- 

.* - . .> ' v,' ?;• • . ■ , . • 


1 f 


r . k ;• “J" T '*■ ' 


' V 0> : < 


■pf • , . \ * *' HP *' ■-. 

• :■? - ■ -J>c 

..w -. ■■■ • ' 




■■ ■■■“ * - Art.: 

. *•***; v.sSj £»% 


■? « I*’*" »1> V- , • 


-*&?'?***&** : JZ* 



• - r. . ■ f T I T ^ l.i ■_ ‘ I " 

V * * - ) '*'' -*'**•* >* l*. ■-*>*- 





s- •<b. 5 -»S.': •” 

- ,. -r-V if • i 

- : >» is--. ^S"4^r- 


. '. A ' j .; • 

■••' ■ :'L. ■"' vj*‘ •■ 


'£*\ 


v . '’?•>?*, r*^ -. : --.v,^v"' 


; v -s ,-^l,; ' 

v . .,K .«-_,• .•- 


‘ ‘1 * 
- -- j' ‘ 


r ‘ 

•.? i , V'.-. ,\r 


•, .• . v . ✓ ' 




' ‘ r«*Kr*fr £•*.*•. 


VS, ■ 


V*.- • 




• •>; *.l’* 'f*.' . „ 

V •!? ’’ « 


'. . ..,':;S P ^u.. : ' ■ 

. ’ 1 ,-*+ - • , K -' ■’ % * ^ ~ 


V!v 


■ /i! '> r' 


t ?r -' > 

>♦ • 


' <n Sv : : 1 yj*. 
v# ^- r _ 


'v.^V 




„j‘ 


. . • 'V.rW^ . 

*’ 5yi,f' \v>- 


>->/ < v 


jr rv- 


' * • V ’ ’■•'■*. r'SV* ' * . 


• « i ii.VTS'yA'. 
■* * v ’ 


: ,*-v . ■•>- - r 






t.T 




. ' • • f 

; : ■ ■- 
•' 

' 'i'zrjis&x-'- 

. »(,* *-,W • 


f S*! . . * 




. ■■ .■■ ■. „.. A1 .i ■ ,♦••>/.■• 

^ ***/-•"*' \ "LJ _ 4 • J "( i) V 7 v*> ; fc % ' . % ^ • . J ’ 

' 'J__ \ ~+ P. ■ ’ ' . " - ^ . >k ^ * *' -j‘ b ' , ^ , ' i " 

^ - - r ■ *’ ' -•. 


-S'^ies v. Molzahn, 135 F. 2d 92 (C. C. A 2d 1943) 
eert. den. 319 17. & 774 » In the Haupt case, however, this 
Court declared a ban against admission of the character of 
testimony introduced here. 


Such testimony is to be scrutinized with care to 
be certain the statements are not expressions of mere 
lawful and permissible differences of opinion with our 

own government or quite proper appreciation of the 
land of birth.” (at p. 642). 


The extent to which the admission of this evidence tres- 
passed upon fields of permissible expression is exposed by 
the efforts of the Government, “logically” extending the 

. * . . ^ ^ j to transmute 

into evidence of criminality the petitioners’ opinions and 

activities concerning: Russia’s carrying the brunt of the 
war in 1944 (R. 1174); opening a second front in Europe 
(R. 1174) ; collection of money for the Joint Anti-Fascist 
Refugee Committee (R. 1177); membership in the Inter- 
national Workers Order, an insurance fund (R. 1178-81). 
Cf. United States w Remington , 191 F. 2d 246 (C A 2d 
1951), 342 U. S. 895 ; Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 IT. S. 123 (1951) ; and the signing of a 
petition by Ethel Rosenberg for the nomination of a Com- 
munist Party candidate for the City Council of the City 
of New York (R. 1346-47). 


- In Haupt v. United States, supra, the evidence was deemed admissible 
because in addition to showing the defendant's sympathy with Germany 
and Hitler, declarations of the defendant indicated that he had helped 
Germany by sending it money; that he had acted because lie was “helping 
the fatherland;’ that he would never let his son be drafted into the 
American Army, but would arrange for hir, enlistment in the German Air 
Force, and that, it he were ever drafted into the American Army “he 
would crawl over to the enemy lines and tell them our position." Lulled 
5 « es v. Haupt lo2 F. 2d. 771, 791-2 (C.C.A. 7th, 1915). In United 
States j. Molzahn, supra, added to the defendant's political sympathies 
were h,s membership and activity in the German Nazi Party and his 

and German^ 1011 * * l0yalty ” b€tWeen the United Stat ^ 
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The implications of the admissibility oi such evidence 
are portentous. If permissible expressions of belief can be 
admissible as material evidence in criminal prosecutions 
for high crimes, the attendant risk of free expression will 
stifle the exercise of the right. 

Membership in the Communist Party, per se, is ruled by 
the Court below to be evidence that a member subscribes to 
the alleged tenets of the Party, among them the obligation 
to “go along” with orders to the Party from the Soviet 
Union to “propagandize, spy and sabotage . . .” on behalf 
of the Soviet Union (R. 1655). 

This Court has held : 

“. . . that men in adhering to a political party or 
other organization notoriously do not subscribe un- 
qualifiedly to all of its platforms or asserted prin- 
ciples.” Schneiderman v. United States, supra at 136. 

Proof of any matter which must be drawn from “mere” 
political “association” was therefore held constitutionally 
inhibited- 

It was improper, therefore, to admit proof “to the 
effect . . that they were members of the Communist Party,” 
(R. 1654), for evidentiary conclusions to he drawn from its 
tenets, without proof, which the prosecution did not even 
assume to elicit, that the Rosenbergs personally accepted 
the alleged tenets of the Communist Party relevant here, or 
even knew of them. Knauer v. U nited States, 328 U. S. 654, 
66!) (1946); Bridges v. Wixon, 326 U. S. 135 (1945); 
Schneiderman v. United States, supra. 

This failure of proof makes irrelevant the state of the 
record concerning the two minor premises of the Govern- 
ment’s evidentiary syllogism: Party membership of the 
Rosenbergs, and the existence of Parly policy or the en- 
forcement of a discipline on its members to commit espion- 
age for the Soviet Union. It should be noted, nevertheless, 
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that no prima facie proof of membership was educed (R. 
240-43, 250-53, 258, 423-24, 679, 1161-64, 1171, 1175, 1178-81, 
1183, 1239, 1277, 1302-5, 1309, 1353, 1346-47, 1371), nor does 
careful analysis of the testimony of the voluble and will- 
ing witness Bentley reveal that it forged the “missing link” 
between membership in the Communist Party and the requi- 
site statutory intent, which was its purport (R. 965-82, 998, 
1013-14), 

Even if, arguendo, it be assumed that evidence of mere 
membership in the Communist Party could be a competent 
base for inferences bearing on motive or intent, upon a 
showing “that the Communist Party was tied to Soviet 
causes” (R. 1655), the trial judge committed highly pre- 
judicial error in submitting to the notice and decision of the 
jury the question as to whether this connection was estab- 
lished. This question was, again, a question of competence, 
for the judge to decide. United States v. Dennis, 183 F. 2d 
201, 231 (C. A. 2d, 1950), af'd 341 U. S. 494; United States 
v. Brand, 79 F. 2d 605 (C. C. A. 2d, 1935) ; United States v. 
Cotter , 60 F. 2d 689 (C. C. A. 2d, 1932). In consequence, 
the Government was not only permitted, but invited, to 
qualify as an expert, and smear the record with, the “ex- 
pert testimony” of the notorious and infamous Elizabeth 
Bentley, to supply the connection. The effect was to exact 
from the petitioners the impossible choice between allowing 
Bentley and her far-flung tale to go unchallenged, or to con- 
vert the trial into a trial of Bentley and a defense of the 
Communist Party. The wisdom of their election to forego 
a contest of these collateral issues is not pertinent, since 
the hazard of substantial prejudice inhered in either alter- 
native. 

Even the theory upon which the Court of Appeals holds 
this evidence admissible contravenes well-settled authority, 
including the decision of this Court in Michelson v. United 
States, supra. The only probative value of this evidence, 
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according to tlie Court below, was tbat it furnished a basis 
for the inference that persons holding the political views 
attributed to the petitioners or being associated in the 
Communist Party were “more likely to spy for [the Soviet 
Union] than other Americans.” (R. 1654-55). But evidence 
which is relevant only to “likelihood,” propensity or dis- 
position, despite the possible logical “bearing” on the 
question of intent, characteristic of all “disposition” proof, 
is, as a matter of policy, rejected. Michelson v. United 
States , supra ; Smith v. United States, 173 F. 2d 181 (C. A. 
9th, 1949) ; Lovely v. United States, 169 F. 2d 386 (C. A. 4th, 
1948) ; Railton v. United States, 127 F. 2d 691 (C. C. A. 5th, 
1942) ; I Wigmore, On Evidence (3rd ed. 1940) Sec. 57 ; see: 
Stone, Exclusion of Similar Fact Evidence, 51 Harv. L. Rev. 
988 (1938). This policy is founded on a recognition that a 
communally disdained “ disposition’ ’ will tend to weigh too 
much with the jury, and, by providing an extraneous ethical 
justification for guilt, deny a defendant a fair opportunity 

to defend a particular charge. 

The breach of this rule permitted constant insinuation 
of the alleged “communist” attachments of the petitioners 
to permeate the case. In the context of a half-decade of 
fervent anti-communism, the petitioners may well have been 
convicted, to paraphrase Professor Wigmore: “not because 
they were guilty of this crime, but because they were Com- 
munists and may as well be condemned ...” See: I Wig- 
more, op. cit. supra at p. 456. Any gap or inadequacy in 
the proof of the substantive crime may well have been filled 
by the conjunction of the petitioners’ “communism” with 
the extant popular political fixation that domestic com- 
munists merit a suspicion of infidelity to their native land. 

Even if some relevance, other than propensity, can be 
conjured up— and even to the Court below the “relevance” 
rises only to the level of a “possible bearing”— proper dis- 
cretion cautions to the exclusion of this evidence, which 
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cradles the potential of misunderstanding and misuse by the 
jury. Brine ger v. United States, 338 U. S. 160, 173 (1949). 
The risk of nurturing such prejudice in this case was un- 
called for. The proof here was not of acts innocent on 
their face or susceptible of ambiguous construction in terms 
of the intent. Nor did the defense, consisting of denials 
of the acts, “confess and avoid” in relation to intent. If 
the prosecution’s evidence was to be believed, the acts per 
se proved the intent “to advantage” charged in the in- 
dictment. Compare: Cramer v. United States , supra. If 
the prosecution’s case was to be believed, the intent would 
appear to be conclusive beyond all doubt, and the injection 
of “communist” evidence, at best, cumulative, and, there- 
fore, as a matter of policy to be excluded because “subject 
only to misuse by complicating the issues and poisoning the 
minds of the jurors.” Smith v. United States, supra, at p. 
185. 

The Court below recognized that “such evidence can be 
highly inflammatory in a jury trial,” and doubted whether 
the trial judge’s caution “not to determine guilt or inno- 
cence of a defendant on whether or not he is a communist” 
was no more “than an empty ritual without any practical 
effect.” (E. 1655-56). Strangely, however, instead of ex- 
ercising its appellate power to secure the petitioners a trial 
rid of prejudice, it suggests their only remedy to be waiver 
of their constitutional right to a jury trial in favor of trial 
“by a judge alone.” (R. 1656). It is startling and novel 
to be told that an accused must abandon his guarantee to 
a jury trial to secure a fair trial. It would be supereroga- 
tion to suggest that this Court, when faced with prejudicial 
error, has followed a far different course. 

The omnipresence before the jury of the inflammatory 
“communist” evidence, having the reasonable tendency to 
blunt objectivity and juvenate the political prejudices and 
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passions of oar time, heavily weighted the scales for con- 
viction, to the petitioners’ substantial prejudice. 


The Issue of the “Julius” Telephone Calls. 

8 . Elizabeth Bentley, a self-characterized spy, testified to 
her participation in a conspiracy with one Jacob Golos, 
alleged by her to have been a Soviet agent, between 1938 
and the time of his death on November. 25, 1943, to secure 
information from persons in the employ of the United 
States Government “for transmission to Moscow” (R 973 , 
78). 

Testimony that she had received telephone calls from a 
“Julius,” as “go-between” for Golos and this “Julius” 
(R. 993-96), was held proper by the Court below, over peti- 
tioners’ objection that an insufficient foundation had been 
laid for its introduction, and without consideration of their 
principal contention that the inference to be drawn of a 
connection between Julius Rosenberg and the alleged Golos- 
Bentley conspiracy, had no legitimate evidentiary end. See 
Appellant-Rosenberg’s brief in Court of Appeals 124-26. 

The Court below showed itself willing, in the absence of 
voice identification by the witness (R. 1656-58), to accept 
a circumstantial base, which did no more than establish the 
possibility that, during an unspecified interval, the peti- 
tioner Julius Rosenberg and Bentley may have known of 
each other (R. 529), and, at an unspecified time, may have 
spoken to each other once, on the telephone (R. 261), as 
sufficient assurance of the likelihood that several specific 
telephone calls were received by the witness, during a 
specific period (R. 993-96). 10 The well-settled authorities 


M«Rve,” « six,’’ or "eight” calls were allegedly received by Bontlev 
between the fall of 1042 and almost until November, 1943. (R.‘ 1003-04) 
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The so-called foundation relied on was as follows: (1) The anti phonal 
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ment Brief in the Court of Appeals, at pp. 61-64, although not at the trial, 
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demand that the circumstantial substitute for voice iden- 
tification pinpoint the specific telephone conversation to be 
authenticated as to time and place of making and/or 
receipt, and assure, by independent proof of contempor- 
aneous relations between the parties, that they were the 
antiphonal speakers. Jarvis v. United States, 90 F. 2d 243 
(C. C. A. 1st, 1937) cert. den. 302 U. S. 705; Fabacher v. 
United States, 84 F. 2d 602 (C. C. A. 5th, 1936) ; Andrews v. 
United States, 78 F. 2d 274 (C. C. A. 10th, 1935) ; Leans v. 
United States, 295 F. 441 (C. C. A. 1st, 1924) cert. den. 265 
TJ. S. 594 ; LeWitt v. United States, 291 F. 995 (C. C. A. 6th, 
1923), cert. den. 263 U. S. 714; Robiiio v. United States, 291 
F. 975 (C. C. A. 6th, 1923) cert. den. 263 U. S. 716 ; Wallace 
v. United States, 291 F. 972 (C. C. A. 6th, 1923) ; Pope v. 
United States, 289 F. 312 (C. C. A. 3rd, 1923) cert. den. 267 
U. S. 703. 

Acceptance of the evidentiary base, proved here, assured 
nothing but that the lay minds of the jury would fasten on 
the identity of the name of the caller, “Julius,” established 
by his self-identification, with the given name of the peti- 
tioner, Julius Rosenberg, to reach the legally unwarranted 
conclusion that the caller was the petitioner. Wallace v. 
United States, supra ; Robiiio v. United States, supra; Pope 
v. United States, supra. 

What evidentiary purpose the establishment of the pre- 


to be supported by accomplice evidence that Rosenberg used the name of 
“Julius” in espionage work. This, of course, was contradicted by their 
expert testimony that code names, not actual names, were employed by 
espionage agents (R. 815, 826, 985) ; (2) A conversation testified to by 
Elicher between himself and Sobell in which Sobell reported to EJitcher 
that “ . . . Rosenberg had told him [Sobell] that he had once talked to 
Elizabeth Bentley on the phone but that he was pretty sure she didn’t know’ 
who he was . . (R. 261). (Emphasis ours.) Even this single call, 

allegedly a base for several , was not fixer] in time to coincide with the 
period set by Bentley. Bentley testified she received calls, but the so-called 
foundation does not indicate that her alleged antiphonal speaker made 
the call. 
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indietment Rosenberg-Golos-Bentley connection was de- 
signed to serve, was a mystery in the trial court since the 
judge, at no time, instructed the jury on this phase of the 
case. The omission of the Court of Appeals to consider 
the question at all perpetuates the enigma. By the process 
of deduction, it is possible, if not to determine the mind 
of either of the lower courts, at least to reconstruct the 
variety of possible probative purposes conjured up by the 
Government to support its admission. 

Apparently the prosecution believed that the Rosenberg- 
Golos-Bentley connection, considered by it to be illicit and in 
the nature of a conspiracy to commit espionage, was ad- 
missible in two ways to prove the crime-in-chief. 

On the trial, the prosecutor indicated the proof was being 
educed “for the jury to judge whether Julius Rosenberg 
was one of his [Golos’] contacts’’ (R. 988) “under the 
authority of the Dennis case” (R. 990, 988). United States 
v. Dennis, 183 F. 2d 201, 231-2 (C. A. 2d, 1950) aff’d 341 
U. S. 494, stands for no more than that pre-indictment 
declarations (or acts) of conspirators are permitted only 
insofar as they reveal the early genesis of the conspiracy 
being tried as tending to prove their involvment in that 
conspiracy. See also: Heike v. United States, 227 U. S. 
131 (1913) ; Scerba v. United States, 61 F. 2d 1009 (C. C. A. 
2d, 1932). It did not work a suspension of the fundamental 
rule that guilt of another offense cannot be proven to show 
guilt of the offense charged. Michelson v. United States, 
supra-; Smith v. United States, supra; Lovely v. United 
States, supra; Railton v. United States, supra. And since 
the government did not prove, assume to prove, or, even 
in its usual manner, insinuate that it believed, the instant 
conspiracy had its origin in the Golos-Bentley group, it has 
not brought itself within the rule of the Dennis case, but 
wakens the exclusionary precepts of the Michelson case and 
its scions. 
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In its brief on appeal in the Court below, the Government 
relinquished this patently infirm argument, in favor of the 
newly created suggestion that this evidence was probative 
of the crime charged because it tended to corroborate the 
government witness, Elitcher (at p. 64). Elitcher’s testi- 
mony, thus “corroborated,” was his relation of the incident 
in which Sobell told him that Rosenberg had told Sobell 
that Rosenberg . once talked to Elizabeth Bentley on 
the phone ...” (R. 261). But this second-hand admission 
was the acknowledged circumstantial foundation which 
supported the admissibility of the “Julius” phone conver- 
sation (R. 992) to support the inference of a Rosenberg- 
Golos-Bentley connection. To permit the Government to 
use the admission to establish the competency of the phone 
calls, and then to use the phone calls to corroborate the 
admission is a ludicrous example of pulling oneself up by 
one’s own bootstraps. 17 

The Government was thus constrained to fall back on 
a third and fourth alternative, which are equally unavail- 
ing. It asserts that: “At most, the evidence showed that 
in 1942 and 1943 Rosenberg associated with persons who 
were engaged in Soviet espionage ...” [Gov’t Brief in 
Court of Appeals, p. 65] as though this were not precisely 
the proof that the law forbids. Michelson v. United States , 
supra; I Wigmore, On Evidence, op. cit., supra. If the 
Government added, it went further, as the petitioners con- 
tend it tends to do, and proves a separate offense, it is, 
nevertheless admissible as a similar act bearing on the 
intent to commit the crime charged (Id. at p. 65). But the 
bald assertion of “similarity” or speculation as to “simi- 

17 T’io same contention is made in re fat ion to David's testimony that 
Julias lmd told him that “. . . probably Bentley knew him” (R. 529), 
lamely urgred at the trial (R. 992-93), and subsequently hotly pressed in 
the Court of Appeals as a base for admission of the “Julius” calls. See: 
Gov’t brief in the Court of Appeals, p. 64. Obviously, the same answer 
applies. 
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larity” from a record that builds no foundation for the 
inference of “similarity” is inadequate to establish the 
competence of an act as being so “similar” as to render it 
admissible as probative of intent. “Similarity” must be 
proved. 18 Cf. People v. Molineux, 168 N. Y. 264 (1901) - 
II Wigmore, On Evidence, supra. Sec. 302. 

Here, there was no such proof. The record reveals neither 
an identity of personnel, purpose, nor of intent between the 
alleged Golos-Bentley plot and the crime charged. No- 
where does it appear that the former sought or transmitted 
secret” information “relating to the national defense.” 
Its solicitation from United States government employees 
is no proof of these essential facts. See : Borum v. United 
States, 56 F. 2d 301 (App. D. C. 1932) ; Crowley v. United 
States, 8 F. 2d 118 (0. C. A. 9th, 1925). Nor is there any 
evidence to show that the intent to confer a military ad- 
vantage on the Soviet Union, requisite here, was the state 
of mind which moved the Golos-Bentley group. In fact, 
since the Government cannot point to any “act” which 
Rosenberg allegedly performed in the Golos-Bentley con- 
spiracy, the proof fails both as to “similarity” and “act.” 
In sum, it is, again, the prohibited evidence of propensity 
to associate with “spies” to prove the likelihood or dis- 
position of the petitioners having committed the crime 
charged. 

The circumlocutions of the government to rationalize the 
admission of the evidence, show less heed for the propriety 
or purpose of its admission, than that a sinister connection 
between Bentley and Rosenberg appear. That the notorious 
Bentley was permitted to infer that a link, however tenu- 
ous, existed between herself and Rosenberg, was sufficient 
to brand him with the mark of “spy” which she had 


18 The same vice inheres in the ruling of the Court of Appeals in rela- 
Rosenberg (R “ theft ” ^ 3 fUSe " by JuHUS 
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flaunted for the preceding five years (R. 995). Thus in- 
delibly stigmatized, his defense to the charges for which 
he was being tried, became a study in futility. 

The Issue of the “Schneider” Testimony. 

9. Section 3432 of Title 18 of the United States Code 
imposes upon the prosecution in a capital case the manda- 
tory duty to supply the defendant “at least three days 
before commencement of trial . . . with ... a list of the 
witnesses to be produced at the trial for proving the indict- 
ment.” Logan v. United States, 144 U. S. 263 (1892) ; 
McNabb v. United States, 123 F. 2d 848 (C. C. A. 6th, 1941), 
rev’d on other gr’ds, 318 U. S. 332 ; Horton v. United States , 
15 App. D. C. 310 (1899). The obligation is enforceable by 
the exclusion of the testimony of a witness called in viola- 
tion of the prescription of the statute. VI Wigmore, On 

Evidence (3rd Ed. 1940) Sec. 1854. 

The Government called to the stand as its last witness 
one Ben Schneider (R. 1424), whose name had not ap- 
peared on the list of witnesses furnished to the petitioners 
prior to the inception of the trial (R. 51-52, 1424-25). 

The Court below sanctions the ruling of the trial judge 
permitting the testimony, over appropriate objections (R. 
1424-26), on the basis that the witness was offered in re- 
buttal, and had been theretofore unknown to the authorities 
(R. 1661-63). This ruling is probably in conflict with 
Goldsby v. United States, supra, and Logan v. United States, 

supra. 

Goldsby held the operation of the statute did not “extend 
to such witnesses as may be rendered necessary for rebut- 
table purposes resulting from the testimony of the accused 
in his defense.” In context, the reference was to the 

“alibi” evidence of the defendant. 

The pronouncement was read to justify a suspension of 
the demand of the statute only in situations involving the 
introduction of new matter arising on a defendant’s case, 
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as was made clear by the Logan formulation “by reason 
of unexpected developments at the trial.” Loganx. United 
States, supra, at p. 306. 

The Schneider testimony was introduced to prove the 
petitioners’ intention of and preparation for “flight”, an 
issue which in theory is, and in fact, was made an integral 
element of the Government’s case. 1 ® The defense was con- 
fined to the denials of the petitioners as to any such inten- 
tion or preparation (R. 1142-43, 1278-81, 1361-64). 

It is extremely doubtful if the Schneider testimony was 
proper rebuttal at all. But, even assuming its propriety, 
solely because of the wide discretion vested in a Federal 
trial court to control the order of proof, it was not such 
rebuttal as would toll the application of the statute, since 
the denials here were neither new matter nor created “un- 
expected developments at the trial,” within the purview 
of the Goldsby or Logan decisions. 

The contrary interpretation, that the names of all re- 
buttal witnesses can be withheld from the defense, nullifies 
the protections of an accused which the statute was de- 
signed to establish “as a shield for the defense” and pro- 
vides to sharp prosecutors the impetus and device to frus- 
trate the main purpose of the legislation. 

Similarly, the record is bare of any evidence that the 
Schneider testimony might have been admitted under the 
exception of a witness “afterward coming to the knowl- 
edge of the Government.” Logan v. United States, supra, 
p. 306. The voire dire examination elicited merely that 
this witness saw F. B. I. agents, and the United States 
Attorney “as a lawyer” for the first time “yesterday” (R. 
1425). No proof was forthcoming that either the F. B. I. 
or the United States Attorney lacked knowledge of the 


19 David Greenglass testified that in May, 1950, Julius Rosenberg, while 
advising him to flee the country, indicated that the Rosenbergs, as well, 
planned flight (R. 529, 713). 
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witness prior to “yesterday”, or that, with reasonable 
diligence, they cOuld not have known about him. Cf. United 
States, v. Bayer, 331 U. S. 532 (1947) ; Zurich v. Wehr, 163 
F. 2d 791 (C. C. A. 3rd, 1947) ; Washer v. United States, 12 
F. 2d 925 (C. C. A. 5th, 1926), cert. den. 273 U. S. 705. 

It is unthinkable that the authorities, in a case of this 
importance, for over a year armed with and obviously reiv- 
ing upon David Greenglass’ story about the Rosen bergs’ 
planned flight for themselves (R. 529, 713), should not have 
carefully investigated the subject of passport photos, which 
appeared to be an integral part of the scheme of flight. 20 

The prosecutor seemed to be concerned with the produc- 
tion of a “surprise” witness on a sensitive issue and to 
send the case to the jury with a dramatic finish. The lack 
of notice concerning the identity of Schneider as a witness 
limited the defense and cramped an investigation that may 
have demolished the testimony, exposed as glaringly sus- 
pect even by the necessarily improvised cross-examination 
(R. 1429-40). 

The injury here underlines the need for the exercise of 
this Court’s power to compel strict enforcement of the law 
in the interest of the sound administration of criminal 
justice. General considerations of public policy forbid the 
prosecution to reap “the fruits of wrongdoing” by its 
officers [ United States v. Mitchell, 322 U. S. 65, 70 (1944)] 
and are compelling for a review to cure the substantial pre- 
judice suffered by these petitioners. 


Concerning the Sentence 

10. The Court below, by virtue of its misconception of 
the petitioners’ contentions relating to the sentence of death 


20 Indeed, the record is even bare of an assertion or representation as to 
the facts. When defense counsel indicated his willingness to take the 
prosecutor s word on the subject, the prosecutor disdained a reply ( R, 1425). 
The refusal is susceptible of many inferences, including that his word could 
not truthfully have been passed. 
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the invalidity of the sentence as “ ‘an ah^ “® 1 . tliei ' ur ^ ed 
nor pressed for the relief of it« « ? b . U8e of dl scretion”, 
the unconstitutionality of the reductl °n”. They assert 

“» Eighth Amendment and h f « 

ment imposing it. ' d k f ° r reversaI the judg- 

fliction ^frualm^MuLtnu 5 •‘l™’’ prohillits the •«- 
ceived, along with the oth. PU " shmo " 1 ^ It ®as con- 
Eights, as a stricture against t P " t '°" S of th « Bill of 
tie democratic rights of the ^p"™ “J '““"“^e-t upon 
on the Constitution (5th Ed IRQn q ry ’ Commentaries 
Punishment for Crime- The <T 1891 > Sec ’ 19 03; Whalen, 
tution, 35 Minn. L. Rev m tke Consti - 

447, 448. Its initial pLport La ^ ! 3 Elliot ^ Debates 
the long course of its usual p ^ , VC be<3n adnmbrated by 
aguinst inhuman, barbarous or ? l 0 f n,e,lt as a P^tection 

the “wanton infliction of pain” See^T*™* punishment > or 

329 U. S. 459 (1947). Yet the force of ife^ •' R ? SU>eher > 
tion has not been lost n “ s on £ lna l concept 

States, 217 U. S.^a^s^ * ^ 

tended inorel'han to rcgbtofeaJ “ e t , | A “ end ““ ! "t] in- 
that went out of nraeticp TO ;+i *i. ^ orrns of abuse 
their jealousy of pCr had 7 . ° ? h, ? rls - . Surely, 

that. They were men of action " orn* r ' ' * 1 ,lura 

eome to them that tier" 3 *£* * must ^ 

by laws other than 1 • 1 e . exerc ises of cruelty 

or mutilation. With power in a "l ^ h ° di]y pain 
not unlimited to give Lmn i” le g lsla ture great, if 

»f men, with powfr in,S3 to r,°‘ er ‘° the 

ment with what accompaniment .a™ 18 i m P r i s °n- 
more potent instruments of rruellr ro 

" dS ° f P ° Wer ’ A " d « »as believed ttaf^owe? 
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might he tempted to cruelty ™f ™ S’BSjS 

tolts^of = ot»i£ thaUt wa, 

intended to prohibit £»*35£* history- ^e 

sst;^ sssss 

was more to be conardered than ordma y tyranny; of 

Srlt^ho^ or sinister... 

In its most profound import, *^££ZJZ~ 
prohibitions are recognise t ends to enforce, or 

imposition is design ’ r( ,. political conformity to 

•which has the effec o # hind, character and 

the concepts of the sovereign. The ^ „ y ease, 

degree of punishment ‘ ®“ ^ to bring about this illegiti- 

against the yardstic o i n ited States, supra ; United 

mate end. *..£«-» ..‘'"“ s B.m. E. D. 1944), 
States v. Ihjpe», 54 F. S. 9 J ( ' g g 63 . The instant 
afi 146 F. 2d 349 cert den. 32 o Constitn- 

ease, for the first time Conrt. 

tion, calls for such a det was to fix a sentence 

The obligation of the na convicted of a specific 

upon two persons * objective of the crimi- 

charge with a view rehabilitation of offenders, 

nal law . . • reformation and rehah ^ y g ^ M8 

See: R. 1673; William i v ,ft« J ^ we „ as those to 
(1949). The far'u'-s which ■Vrshonldering Us burden, 

which it accorded , sentence was 

evidenced that the deterrent efficacy . #f fta 

directed at something ° 

:ir a =£u - - tat^a^r: 

t d e^ B oi e th 6 e n Goi— t's political ethic on the sharpest 
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international and domestic political issues of the present 

^ofthe issue of political controversy, which i^ered in 

the prosecution of the crime charged, the G « ve “ t 
the defendants were placed at opposite poles. The Gov 
ernment's case assumed not only the burden of he legih- 
mate enforcement of the military security of the atom 
bomb, but, as well, the authoritative advocacy of the esta^- 
Ushed Government policy of atomic monopoly, which fro 
the instant of the bomb’s detonation at Hiroshima, ha , 
nonetheless, been the subject of popular discussion m both 
international tribunals and public fora The P rosecut ^ 
was postulated upon the assumption of the 
diplomatic use of atomic armament m a global power 
straggle with the Soviet Union and its Socialist neighbor, 
as acknowledged enemies. It fostered, as a by-product of 
this conflict, the determined antipathy to tolerance of co - 
thick encompass the necessity or desirability of 
mitigating international dissension, eliminating the n o 
bomb from the arsenal of morally permissible weapons, 

, • theories or favorable estimates of the accom- 

pHshmenU of socialism or communism. While, perhaps, 
few voices, today are raised in acceptance of these theses, 
that the adoption of contrary Government policy should 
foreclose their discussion to the people, is inadmissible. 

I„ his remarks on sentence, the trial judge assessed the 
gravity of the offense in these terms. He stressed that the 
possession of the missile certainly does play a very ^P® r ' 
taut part in power politics” (R 1610) , repudiated delu- 
sions about the benignity of Soviet power (R- 1613). 
castigated these petitioners for allegedly making t 
choice of devoting themselves to tlie Russian ideology in- 
stead of serving the cause of liberty and ” e ° „ ( £ 

1614), and advanced the frenetic charge 
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trayal” had “undoubtedly . . . altered the course of his- 
tory to the disadvantage of our country.” (R. 1615). 

The dictum of the concurring opinion in the Court below, 
justifying the trial judge on the authority of Williams v. 
New York, supra, to consider these extra-judicial factors 
(R. 1681) is unwarranted. The considerations that move a 
sentencing judge must have a rational foundation, relevant 
to the particular crime and criminal. The criteria adopted 
in this case were egregiously inappropriate in the context 
of the crime of which these petitioners were convicted. 

The gravamen of the crime was the transmittal of atomic 
information to the Soviet Union, in the period of World 
War II when that nation’s alliance with ours against a com- 
mon enemy raised no question of its “benignity” and when 
the atom bomb cast no shadow as a force in the power poli- 
tics of that nation or ours. Only the ignorant or wilfully 
blind would urge that this crime, if disposed of at the time 
it was laid, would have incurred a harsh or vindictive sen- 
tence. The measure of the severity of punishment on the 
gauge of extant political circumstances, non-existent at 
the time of the alleged commission of the crime, exacted 
retribution for a crime other than that with which the 
petitioners were charged. The vindication of the sentences 
on the ground of the continuance of the conspiracy into 
the “cold war” period is a mere rationalization of the trial 
judge’s position. Were this the criterion, it would have 
been reasonable to expect a sentence other than death for 
Ethel Rosenberg as to whom the record is bare of post-war 
involvement. 

By the imposition upon these petitioners of the unrea- 
sonable burden of foreseeing the revised relations between 
the Soviet Union and the United States, the trial judge 
freed himself to impute to them an intent, with which they 
were not charged, to injure the United States, and to fasten 
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upon them the onus for the subsequent and uneTnpnfA/J 
turn of history. The forced finding that tte Z,T 
had an intent to injure the United States changed the om” 
-ty and gravity of the offense. Congress i„ !l. 

Atonnc Energy Act of 1948, 42 V. S. C. 1816, for instence' 
did not see fit to prescribe the death penalty for espionage’ 

States 6 ™‘ S a " intenl t0 in i ure ‘he United 

fc 

_The departure from the record to valuate the heinouaness 
of the criminality of the petitioners evidences a desST I 
‘serve the maximum interest- in preserving inviotatfthl 
Oovernment-s political po'icy. The conviction of the Court 
t is so difficult to make people realize that 
country is engaged in a life and death struggle with a com 
plete y different system” (R. l 6 13) reflects its determine 

trsent3 eS t S he UPOn "T* °* ^ pe ° ple ’ ^ means of 

e sentence, the urgency of political compliance. 

The sentence of death imposed on the petitioners is 
umque in American history. No civil court has ever im- 
posed this penalty m an espionage case, and only twice has 
it been levied by such a court in treason cases! aTd then 
never executed (R. 1671). Even in the special context of 
ormc espionage on behalf of the Soviet Union, only prison 
sentences were meted out both here and abroad. 2 * 

This Court has recognized that: “This whole cow™ 
has traveled far from the period in which the death sentenc! 
wa s an automatic and commonplace result of convictions— 
ven for offenses today deemed trivial.” Williams v. New 

fZ \2 P Z ^ m Xt haS deVel ° ped ' as a sociological 
fact, mto the maximum warning against socially intoler- 
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able conduct. Its “coercive” power is, therefore, not to 
be gainsaid. 

Its use in this case, distinguishing it from all others of 
its kind, exerted its “coercive cruelty” to emphasize that 
divergence from the Government's political position is not 
to be indulged, and is clearly offensive to the fundamental 
proscriptions of the Eighth Amendment. This is certainly 
the kind of “extraordinary” situation in which the courts 
have generally conceded their power to act to invalidate 
the imposition of a penalty which violates the Eighth 
Amendment, within the terms of a penalty provision on its 
face valid. See! Dryden v. United States, 139 F. 2d 487 
(C. C. A. 8th, 1944); Welch v. Hudspeth, 132 F. 2d 434 
(C. C. A. 10th, 1942); United States v. Sorcey, 151 F. 2d 
899 (C. C. A. 7th, 1945) cert. den. 327 U. S. 794; Bailey v. 
United States, 74 F. 2d 451 (C. C. A. 10th, 1934) ; Sansone v. 
Zerbst, 73 F. 2d 670 (C. C. A. 10th, 1934) ; Moore v. Ader- 
hold, 108 F. 2d 729 (C. C. A. 10th, 1939) ; Kramer v. United 
States, 147 F. 2d 756 (C. C. A. 6th, 1945) ; cert. den. 324 
U. S. 878 ; Rose v. United States, 128 F. 2d 622 (C. G. A. 10th, 
1942), cert. den. 317 U. S. 651; Reavis v. United States, 106 
F. 2d 982 (C. C. A. 10th, 1939) ; Martin v. United States, 99 
F. 2d 236 (C. C. A. 10th, 1938) ; Martin v. United States, 100 
F. 2d 490 (C. C. A. 10th, 1938), cert. den. 306 U. S. 649. 
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Conclusion 

mp r ? e ,^ nt °_ f Ce 1 r j i ° rari should be granted, and the judg- 
_entbe]°w should be reversed with the direction that the 

trial Tel Inlet ^ ^ that a « 

Respectfully submitted, 

Emanuel H. Bloch, 

Attorney for Petitioners, 

401 Broadway, 

New York 13 , N. Y. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1952 


No. 112 


MORTON SOBELL, 


Petitioner, 


UNITED STATES OP AMERICA 


PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT 


Morton Sobell prays that a writ of certiorari issue to 
review a decision of the United States Court of Appeals for 
the Second Circuit, rendered February 25, 1952 (petition 
for rehearing denied April 8, 1952) which decision affirmed, 
Frank, C. J., dissenting, a judgment of the District Court of 
the United States for the Southern District of New York, 
I. R. Kaufman, D. J., convicting petitioner of conspiracy to 
violate former Title 50, Section 32, U. S. Code, and sen- 
tencing him to imprisonment for a term of thirty years. 


Opinions Below 

The opinions of the Court of Appeals are reported at 
195 F. (2d) 583. The opinion affirming appears in the Rec- 
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Ord at R. 1640 ; * and an opinion denying rehearing at 
R. 1709 (and see R. 1713). The dissenting judge also wrote 
for the court, and included his dissenting views within the 
court’s opinion, R. 1663-7, 195 F. (2d) at pp. 600-602. The 
District Court wrote no opinion in the case. 


Summary Statement of Matters Involved 

Petitioner was convicted after trial by a jury in the 
United States District Court for the Southern District of 
New York on an indictment charging him and others 1 with 
having conspired between 1944 and 1950 to violate 50 U.S.C. 
Sec. 32 (Espionage Act, now 18 U.S.C. §794) in allegedly 
combining to transmit documents, writings, etc., and infor- 
mation relating to the national defense of the United 
States to the U. S. S. R. with intent and reason to believe 
that it would be used to the advantage of that country. 
Motions for a new trial and in arrest of judgment were 
denied. 

Petitioner’s conviction was affirmed by the United States 
Court of Appeals for the Second Circuit, with Judge 
Frank — who wrote the opinion of the Court — himself dis- 
senting therein from affirmance of petitioner’s conviction, 
on the ground that the trial judge had erred in failing to 
submit to the jury the question whether petitioner had ac- 
tually joined the conspiracy charged in the indictment, or 
whether (if he had not joined) two conspiracies were shown 
by the evidence. 


* References “R* — are to pages of the record as printed for the 
purpose of this petition. 

1 There were seven alleged co- conspirators named in the indictment. 
Two, Gold and Ruth Greenglas* were not, however, named as defendants. 
Two others, David Oreenglass and Yakovlev were not tried; the former, 
because he pleaded guilty (R. 175-6) and the latter because not present 
(R. 41). Petitioner was tried jointly with Julius and Ethel Rosenberg, 
who were likewise convicted and will be petitioners herein in No. Ill this 
Term. 
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The Two Conspiracy Issues 


In August of 1950, the United States Attorney for the 
Southern District of New York instituted two prosecutions 
for conspiracy to violate the Espionage Act. 

The me, against Morton Sobell, this petitioner, and Julius 
Rosenberg, was instituted by a complaint, sworn to Au- 
gust 3, 1950, in which the only overt acts laid were five “con- 
versations” between petitioner and Rosenberg, in the period 
from January 1946 until May 1948 (R. 25.) 

The other was instituted by an indictment filed August 17, 
1950 (R. 4-6). The indictment named as co-conspirators 
David and Ruth Greenglass, Harry Gold, Anatoli Yakovlev, 
and Julius Rosenberg and his wife. The overt acts covered 
a series of events occurring between November 15, 1944 and 
January 14, 1945; one of them referred to “sketches of 
experiments conducted at the Los Alamos Project.” Peti- 
tioner Sobell was not named in this indictment, filed two 
weeks after the complaint against him was sworn to. 

These prosecutions of two separate alleged conspiracies 
were not merged until a superseding indictment was filed 
October 10, 1950 (R., 6). The superseding indictment has 
been described by the prosecutor as “in all respects identi- 
cal” to the original indictment “with the one exception that 
Sobell was not named in the original indictment.” 2 

None of the overt acts listed in either indictment referred 
directly or indirectly to this petitioner. By an order of the t 
District Court (R. 23-24) which granted but a fraction of a 
motion by petitioner’s trial counsel for a bill of particulars 
(R. 12-14), the Government was directed to state whether 
‘ they still charge the defendant Sobell with the commission 
of the overt acts set forth” in the separate complaint 


2 Government’s brief in opposition to petitioner’s motion in District 
Court to dismiss indictment, p. 2. The superseding indictment was ulti- 
mately superseded by the one under which the trial was held (R. 2-4). 
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against him of August 3, 1950. The Government answered 
“yes” (R. 24), At the trial, however, there was no proof 
made of any of the alleged acts. 

The overwhelming bulk of the trial record is occupied by 
testimony relating to atomic espionage. David Greenglass, 
his wife Ruth, and Harry Gold, confessed and testified to 
the actual consummation of the substantive offense of 
espionage in the transmission by Gold' of information con- 
cerning the atomic bomb and its development, which had 
been ferreted out by David Greenglass when he was sta- 
tioned as an Army sergeant at Los Alamos. According to 
their testimony, the plan was hatched in November 1944, 
and consummated in two major installments in June arid 
September 1945. The testimony of the Greenglasses was 
that the defendant J alius Rosenberg and his wife had suc- 
cessfully urged them to commit the crime of atomic espio- 
nage j the Rosenbergs denied the Greenglass story, insofar 
as it pertained to them, and their counsel sought to show that 
this branch of the Greenglass story was concocted in the not 
vain hope of obtaining leniency. 

None of the testimony concerning “atomic espionage” 
involved Morton Sobcll, this petitioner. He was not men- 
tioned by any of the witnesses to the presumably successful 
atomic bomb enterprise, nor did any witness testify that 
petitioner ever knew or heard of the espionage activities of 
Greenglass, or his wife, or Gold, until their arrest as 
“atomic spies” was announced. 

The only witness against this petitioner * was one Max 
Elitcher. Elitcher was a college classmate of both peti- 
tioner and Julius Rosenberg (R. 214). His testimony shows 
that petitioner was, like himself, an electronic scientist and 
specialist in “fire control” and electronic computation (R. 
245, 248, 351). Petitioner may have advanced technically to 


3 Other than witnesses who testified concerning petitioner’s presence in 
Mexico in the summer of 1950, A 
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a higher degree of skill and recognition than Elitcher (R. 
358). Elitcher and petitioner were employed in similar 
work at Reeves Instrument Company in New York from 
1948 to 1950; prior to that, they had Worked in separate 
localities from 1941 to 1948. Their only meetings between 
1944 and 1948 occurred when Elitcher sought out petitioner 
(R. 210, 244-5, 248, 259) ; he admitted that he and petitioner 
as scientists and classmates spent a good deal of their time, 
when together, in talking “shop” (R. 254). 

Elitcher had falsely signed a government loyalty oath and 
both before and during the trial was in a state of alarm 
about the penalties that might be inflicted on him (R. 278, 
361). He had been reminded of his plight when brought 
to the office of the F. B. I. for interrogation (R. 281-3). He 
was not, however, ever tried for perjury (R. 292). 

The part of Elitcher ’s testimony that was admissible, 
initially, against this petitioner consisted of : two requests 
in 1946-7 to see a pamphlet on “fire control”, requests 
seemingly quite routine since they involved his and peti- 
tioner’s common field of scientific interest (R. 245-7, 248) 
but which were permitted to be colored by the witness’ “im- 
pression” that they had to do with “this espionage busi- 
ness” (R. 249); the convenient description of other con- 
versations otherwise innocuous as having had to do with 
“this question of espionage” or as having included the 
exact, words “this espionage business” (R. 211, 255): the 
alleged approval by petitioner of an alleged wish by Julius 
Rosenberg that Elitcher remain in Washington in 1948 for 
“this espionage purpose” (R. 257) (a purpose neither 
previously nor subsequently fulfilled by Elitcher; R. 276, 
357, 360-1): and a story concerning a late evening ride 
which he said petitioner took to Rosenberg’s apartment with 
the purpose to deliver “valuable” but otherwise unidenti- 
fied information (R. 260-1) ; Elitcher said he was invited on 
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this ride after he told petitioner he was being followed by 
F. B. I. agents (R. 260, 361). There was no testimony by 
Elitcher concerning any other alleged co-conspirator, nor, 
of course, concerning “atomic espionage”. 

Thus, the individuals about whom, or by whom, testimony 
was given, consisted of two groups: there was only a 
single person belonging to both, the defendant Julius 
Rosenberg. The pattern of the trial was of a compart- 
mentalization corresponding to the two separate prosecu- 
tions originally commenced. How insulated the compart- 
ments were was revealed when a question arose during the 
testimony of David Greenglass (a self-confessed atomic 
spy), as to whether certain testimony, vital to the prose- 
cutor’s case, should be heard in camera, or conceded. The 
judge expressed annoyance with the reluctance of Sobell’s 
counsel to make the concession. It was, he thought, none 
of their business. “Particularly as to your client ” he said, 
“where do you come m on this phase?” (R. 502) 

Ultimately, in sentencing petitioner, the judge said to 
him: 


“The evidence in the case did not point to any activity 
on your part in connection with the atom bomb proj- 
ect” (R. 1620). 


At the close of the Government’s case, petitioner’s trial 
counsel moved to dismiss on the ground that the proof had 
disclosed two conspiracies (R. 1041-8). The Court rejected 
the motion because he thought that sufficient nexus was 
shown by the presence of Rosenberg in each alleged group, 
and the alleged similar purpose of each to aid the Soviet 
Union (R. 1043, 1047). The motion was renewed at the close 
of the whole case (R. 1443-5) and objection was made in 
advance (R. 1450), and afterwards (R. 1569) with respect 
to the embodiment in the charge to the jury of a “single 
conspiracy” approach (R. 1557, 1560). 
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The jury was nevertheless instructed in the Court's 
charge that it had no choice but to find a single conspiracy, 
if any (R. 1560), and that petitioner was to be viewed, in 
consideration of guilt or innocence, as if the transmittal of 
the secret of the atomic bomb abroad were pursuant to his 

command” (R. 1552), under conventional conspiracy 
doctrine. 

The Court of Appeals, although affirming petitioner’s 
conviction, acknowledged that “if in fact, Sobell is right 
that two conspiracies were proved, then prejudicial error 
has been committed, for Sobell was jointly tried with major 
atomic energy spies whose acts and declarations were held 
binding upon him” (R. 1664-5; 195 F. (2d) at p. 600). 

Judge Frank of the Court of Appeals, who wrote its 
opinion, himself dissented from the affirmance of petition- 
er s conviction, and voted for a new trial. Passing over 
the question whether petitioner “could reasonably be held 
as a member of the Rosenberg-Gold-Greenglass con- 
spiracy,” Judge Frank viewed as improper the M’ithdrawal 
from the jury of “opportunity to choose between the infer- 
ences and to decide whether he actually joined the larger 
conspiracy” (R. 1666; 195 F. (2d) at p. 601). 

The Third Issue 

Apart from the questions (1) whether petitioner had 
“conspired” with Julius Rosenberg concerning national de- 
fense information available to himself or Max Elitcber and 
(2) whether Julius and Ethel Rosenberg had conspired with 
the Greenglasses, and hence with Gold and Yakovlev, con- 
cerning the secrets of the atomic bomb, there was a third 
issue presented to the jury. This involved the significance 
of the alleged Communist beliefs and associations of the 
defendants. In the prosecutor’s opening statement (R. 
180) , and in the order of proof, it occupied a preferred posi- 
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first witness, MtlSr^rthak&^h^ jUry ’ fr0m ,he 
»39, to join the ConCnfcrt P 2 " T* inviM «-"■ in 
prosecutor returned to the subiect I , 198, 203 ~ 5 )- The 
petitioner’s alleged activities in thf^r °" ' he " a ‘ Ure of 
»heh were conlined to the period 19W m7”T S ‘ Part * 

7 ,Cd . » f "<Wsie» of „ e P w event! ' Z " hioh COD ' 
Marxist theory . * * ’ discussion of 

*7 ... the American Peace' MoLr7™' ndati °” t0 
geshon to assist the American Youth Pen 3 * 10 " ' ' ' s **- 
port was to he obtained for the P ^ ' ’ ' 8n P- 
gression pact for the Soviet TTni„„. G l ‘ m ‘ Sov ' et nonag. 
to talk with people and to get generaT‘ OI> ’ and "* * w * 

existence of the party and i, s Its ' 7'T 1 for «* 

from people around us for the nl -V ' t0 gain Su PP° rt 

Union” <B, 226, 227, 229). 01 «* Soviet 

Trial counsel for „«*•*■ v p ’ 8a PP-) 

fendants, made prompt andTiff ^ C ° Unsel for hi s code- 

of testimony (e. g. E f80 198 ° 22 o^ 23^7 *° ‘ his ,ine 
mistrial or to strike it out at t’h 29 '^ and m °ved for a 

case (& 1037-40, 1041). Govp 0 Gnd ° f the Govern ment’s 
that “I don’t think we can estahrT+v. C0Unse1 ’ con ceding 
munist League at meetings told ^ Young Coir| - 

^teal classified information”^ 1^1* t0 g ° ° Ut and 
“to prove association, to prove m ^ Sb ° Uld COme in 

(R. 199). The trial judge ruled the t^’ Pr ° Ve inten^, ' 
tionallv admissible: he did not ™ hmon y to ^ condi- 
relevance to any of il,c»s:rh„ h t a n he T^' ^ 

199-200). S ^° W "■" at «• Scribed L s a Cnntttn” 0 ^ 

^^XT^r^-^^—oneEliaa. 

_ testimonial qualification was 

« Welt Tr'So'T"" 1 '’ 9P1M to tb, c«, p> 
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ant of,?' kne "’ au >' of lha defendants, nor anything about 
any of the events with which the trial was concerned. It 

^ ,h. er .n Wn ? arCer .”’ d " ring a " carIfer P«iod than that 
of the alleged eon.pir.cy. Having recited her antobio. 

graphy in capsule form, she was permitted to testify,— as 

the Court of Appeals summarizes her contribution: “that 

the of'”"" Communist Party was part of and subject to, 
the Comm, mart International; that the Party received or- 

he PoT T propa e andiza > spy and sabotage; and 
Ae Party members were bound to go along with those or- 

595) “ n<kr ir<iat ° f “Pnlsion” (R. 1655; 195 F. (2d) at 

waftl 1?! iDd? I inat ™ ted the W euch evidence 
was to be considered by yon solely on the question of in. 
tent, which . of the elemcnt8 of Jhe cr . me eh J 

T” ' 1558 •• (Emph. snpp.). The Court of Appeals 
made explicit what the trial court had not : that the theoreti- 
cal basis for all this was that an “attitude” which could be 

mitTt a - , de " >tion ,0 another country’s welfare” per- 
mits the inference that its holder “is more likely to spy 

for it than other Americans not similarly devoted Hence 

this attitude bears on a possible motive for his spying or on 

a possible intent to do so” (R. 1654-5; 195 F. (2d) at 595). 

if this reasoning is incorrect— we think it not only in- 

correct, but a departure from the “accepted and usual course 

ju icia proceedings”— the error was prejudicial in the 

extreme. For the Court of Appeals itself observed that the 

evidence was “highly inflammatory” and that “the Com- 

in ' Wi " f ° r itS Amoricai ' wcxrer” 

{«. 1655-6; 19a F. (2d) at 596). 
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“Treason** 

The prosecutor was nprmif* n j i 
as “these traitors" (R 1535 i 5 ? ? re ** to the defendants 
,,tt ~ .railoroas 0r '» *» ,„ 

able acts" (R. I84) T . R ' ] S3 > and “tbcir treason. 

‘hat "irrational araMtbT J ' ** hlmeslf told «* j"rv 
traitors" (R. 1550 ) P S “ USt •«*« proven 

Treason was not charged in tw ; j- , 
have been since the alleged benefit 1Ctm ® nt> nor eould it 
was not a country with which we were^t wa^ ^ eSp '° nage 

1. TheT", A T tS . ° f tke G ° ndUCt ° f ** T 'M 

nesses on 210 occas^ns d^urine ttf fh * qUestionin £ <* wit- 

argued in the court below asllTp^!^ triaL Tt was 

opinion the contentions of thl C °! summa ™ed in i ts 

Judge had “(l) emphasized keyplZfTil’ ^ ^ trial 

Case; < 2 ) Protected and rehabiliJt J ^ g ° Vernment ’s 
nesses ; (3) commented on * d foment wit- 

missed contradictions^ brought out bv ° r dis ' 

def U< d VGry iniportant or convincing ( 4 )^° attorne 5 rs 

593) WUh b ° St *»” (B. 164So ; {% ~ at th p G 

the conduct ofthe^rki* judge' ‘on it™™ de ° iding Whether 
supported the contention 0 f the L n^ ° f the recor d, 
summarized. It introduced a subl f Whieh 5t thus 
Pnoty of such conduct: fa d ?„“ Z ° f the pr0 ‘ 

judge to be permissible it did T f P Ur P° Se of the trial 
165 F. (2d) at p. 593 - 4 ^ C ° nSlder its effect ° (R- 


9 This petitioner takp« » ,• • . 
eo-defeiiflnnts who wilt u • )0lnt Position as to 
respectfully begs | e , vp ^ Petitioners herein in \ 0 vii ,' vith his 
«Po» the portion Jf M. ’ ° r . p . ur P 0S <* of brevity to 1 th “ ten,r ’ h « 
thereto in which rcpres™ 1 ^;' f '° n dt ‘ a,i,i e' with this issue amuf* °’" } re,y 
Misconduct are p ° f tIle ^ aC^coS^ 
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2. Petitioner also objected, in the Court of Appeals, to 
conduct of the prosecutor whose repeated insinuations that 
defense counsel was trying to exclude “the truth” (B. 250, 
232), ill attempts at humor; 7 injection of inadmissible 
prejudicial statements in “questions” (R. 926, 1176, 1178, 
1194-5, 1199-1200), were all calculated to influence the jury 
improperly. The Court of Appeals felt it to be an answer 
that the prosecutor was admonished from time to time, 
(B. 1667; 195 P. (2d) at p. 602), and that “ ‘loaded’ ques- 
tions were withdrawn before answering.” (id.) 

3. Petitioner was shown, by evidence so cumulative in 
character as to make a major issue of a subsidiary question, 
to have been in Mexico in the summer of 1950 (R. 857-67, 
919-38). There was evidence that he was there for a vaca- 
tion (R. 861) and he was accompanied by his wife and two 
small children (R. 31). He left the United States in June 
at a time when many tourist vacationers go to Mexico City, 
and prior to the arrest of Julius Rosenberg (R. 862, cf. 
R. 1137), the on(y alleged conspirator whom, it was testi- 
fied, he knew. He had casually mentioned his intended 
departure and destination to a chance visitor, (R. 861-2). 
There was, however, evidence that after renting an apart- 
ment in Mexico City in his own name (R. 920-21), petitioner 
made trips outside that city during which he went by other 
than bis own name. 

The trial judge did not leave it for the jury to say whether 
the trip to Mexico w 7 as evidence of “flight, ” but so character- 
ized it himself (R. 1559). Nor did he even require when 


7 There was testimony sought as to whether a photographer who testified 
that he got more business on Saturday “did a rushing business”. 

“Mr* Saypol : Did you say a Russian business or a rushing busi- 
ucss?” 

“The Court : Try to restrain your desire to be another Milton Berle ” 
(R. 1436-7.) 


See also R. 252-3, 1268-9, 1270, 1362-3, 1403. 
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the evidence came in, that any foundation in the form of 
proof of guilty motive for departure be made. 

4. Petitioner centered the United States in circum- 
stances which were made the subject of a motion in arrest 
ot judgment, in which the jurisdiction of the United States 

tested 6 * 1106 ° f the C ° Urt b6l0W ’ 0VCr MS PerS0D WSS con ' 

Petitxoner did not choose to make an issue, at the trial 
of the manner of his re-entry. The United States Attorney’ 
for no reason to be found in the record, chose nevertheless’ 
to attempt to prove that petitioner had been “deported 
, ^xico. After an unsuccessful effort with a 
loaded question to an incompetent witness, (R. 926), he 
offered as proof, a notation to that effect made on a record 
o another branch of the prosecuting agency (Ex. 25, read 
into record at R. 1031; offered at R. 938*43, 1024-9). p e ti- 

irretevant Dtended ^ ^ Wa ® both incom Petent and 


inlm4 f oh1wS C, th a f K-rf 10 ”^ 8 affldavit in su PP° rt of tbe motion 

~ & U5L.-SC5, firs 

he lost consciousness; and taken, after desultory stops, to he Sericftn 
Iwrder where an American agent entered the car even before it rSd 

S tie P?T " 8tatl ° n - /":»-») rec °rd shows tba/otberagerds 
‘4 i Cre prcsent at the immigration station (R 1030) and it is 

quite clear that their presence was part of a prearranged, s2e tra„sa2 
t,on. An appropriate inference from the sequence of evente wi con- 

, by prosecutor: “ The P.B.I. caught up With him and 
brought him back and you have him here.” (R. 1534.) 

The trial judge denied the motion in arrest, and the accomoan vine- 

request that a hearing be held to determine whether the assault ‘and 

kidnappmg of petitioner were acts done, participated in or instigated' bv 

officers ot the United States. (R. 1587-99.) He rejected the claim that 

if tins were shown, jurisdiction over petitioner’s person fails as having 

been secured m violatmn of United States law and international agreed 

The Court of Appeals did not pass upon the question, resting its 
rejection of petitioners claim on aground of “waiver,” in failure to raise 
the point before trial. (R. 1667-70, 195 F. (2d) at p. 603.) 
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No ground of relevancy was asserted at the trial in re- 
sponse to the trial counsel’s objection. When the point was 
stressed on petitioner’s appeal, the Government responded 
for the first time by the afterthought “Had it not been for 
that evidence the jury might have inferred that Sobell re- 
turned to the United States voluntarily (perhaps from a 
vacation in Mexico) and that he had always intended to do 
so” (Govt. Br. C. A. 2 p. 65-6). Petitioner never put the 
question of voluntary return in issue at any point during 
the trial; if he had, the evidence purporting to show de- 
portation might, if admissible at all, have been proper only 
as rebuttal. 

The Court of Appeals accepted the Government’s argu- 
ment, and also rejected the contention that the record shows 
that petitioner, never having had a choice as to whether to 
return to the United States voluntarily or involuntarily (in 
view of his kidnapping before he knew he was sought) 
should not have had used against him as evidence of “in- 
voluntary” return circumstances which did not permit 
exercise of his volition (R. 1667, 1669N; 195 F. (2d) at p. 
602, 603). 

The Context of Petitioner’s Trial 

The record shows by internal evidence (e. g. R. 57, 59, 
63, 74, 153) that which the Court may know judicially: that 
attention was focused upon, and public emotions aroused 
by, the trial in the District Court to a spectacular degree. 9 
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* The setting of the trial marked it as the trial of the “atom spies”. 
From the beginning to the end of the case this passion-rousing trademark 
was stamped on all three defendants. N. Y. Times March 7, 1951 (“3 Go 
To Trial Here As Atom Spies”); N. Y. Daily News March 7, 1951 
(“Rosenberg Spy Trial To Bare Top Secret Atom Bomb Data”); N. \. 
Times March 8, 1951 (“Theft Of Atom Bomb Secrets In War Stressed 
At Spy Trial”); N. Y. Times March 17, 1951 (“The Nation's First 
Atomic Spy Trial”) ; N. Y. World Telegram and Sun March 15, 1951 
(“The Atom Spy Trial Here”) ; N. Y. Times March 22, 1951 (“The 
defense of three American Citizens Charged With Wartime Atomic 
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This could not have been entirely avoided when the first 
trial involving “atomic espionage” took place so soon 
after the shattering of the illusion of "atomic monopoly.” 
Nor could a jury have been found which would have been 
immune to five years of public preoccupation with the dan- 
ger of atomic devastion. 


Statutes Involved 


The indictment charged a conspiracy under former Title 
50, Section 34, to violate former Title 50, Section 32, United 
States Code. 

The pertinent text of these provisions is as follows : 


§ 32. Unlawfully Disclosing Information Affecting 
National Defense. 


(a) Whoever, with intent or reason to believe that 
it is to be used to the injury of the United States or to 
"ho advantage of a foreign nation, communicates, 
deli vers, or transmits, or attempts to, or aids or in- 
duces another to, communicate, deliver, or transmit, 
to any foreign government, or to any faction or party 
or military or naval force within a foreign country, 
whether recognized or unrecognized by the United 
States, or to any representative, officer, agent, em- 
ployee, subject or citizen thereof, either directly or 
indirectly, any document, writing, code book, signal 
book, sketch, photograph, photographic negative, blue- 
print, plan, map, model, note, instrument, appliance, or 
information relating to the national defense, shall be 
punished by imprisonment for not more than twenty 
years; Provided, That whoever shall violate the pro- 
visions of this subsection in time of war shall be 


Espionage”); N. Y. Daily News March 28, 1951 (“Jury to Get Atomic 
Spy Case Today”); N. Y. Daily Mirror March 29, 1951 (“Atom Spy 
Jury Holds Fate Of Three”); N. Y. World Telegram and Sun March 29, 
1951 (“3 A-bomb Spies Convicted); N. Y. Daily News, March 30, 10,31 
(“3 Guilty of A-Spying"); X. Y. Post April 1,1 951 (“All Three Were 
Convicted of Betraying V. S. Atomic Secrets to Russia”). 
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punished by death or by imprisonment for not more 
than thirty years . . .” 


‘ ‘ § 34. Conspiracy to Violate Sections 32 or 33. 

If two or more persons conspire to violate the pro- 
visions of sections 32 or 33 of this title, and one or 
more of such persons does any act to effect the object 
of the conspiracy, each of the parties to such con- 
spiracy shall be punished as in said sections provided 
in the case of the doing of the act the accomplishment 
of which is the object of such conspiracy. Except as 
above provided conspiracies to commit offenses under 
this chapter shall be punished as provided by section 
88 of title 18.” 


These sections have been replaced by Title 18, Section 
794, U. S. Code, as of June 25, 1948. 


Statement as to Jurisdiction 


The jurisdiction of this Court is invoked under 28 U. S. 
Code, Section 1254. The judgment of the Court of Appeals 
for the Second Circuit was entered February 25, 1952 ; 
petition for rehearing was denied April 8, 1952. By order 
of Mr. Justice Jackson of April 30, 1952, the time to file 
this petition was extended to and including June 7, 1952 
(B. 1715). 

Questions Presented 


1. Whether petitioner’s conviction under an indictment 
charging a single conspiracy to transmit unspecified 
“information relating to the national defense” can stand, 
where the overwhelming proof at the trial dealt with a com- 
pleted conspiracy to transmit atomic bomb secrets, in which 
it was conceded petitioner did not participate, and 


(a) Whether on testimony purporting to show that 
petitioner conspired separately concerning non -atomic 
information with but one of the participants in the 
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^ln +l f S f 10n ^ e conspirac ^ ( flnd without any evi- 
at . petltl . oner had an y knowledge whatsoever 
hi a ‘ on ? lc es pi onage conspiracy) it may conceivably 

m Whlth a . SinffI \ overa11 conspiracy was proven^ 
(b) Whether m such a case, when objection is sea 

sonably raised that the proof has disclosed two separate 

did orTri 68 ’ **• a ? y ’, the question whether petitioner 

aim of t bp «tn “ faCt C ? n ? nt to an allc S ed dominant 
aim of the atomic conspirators must be decided by the 
court or the jury; y 

W , heth J er an interpretation of an indictment 
conceived and presented for the first time in the Court 

n ^? paals ’ tl ? at !t was intended to refer to “any and 
all information relating to the national defense^ may 

be rehed upon to sustain a joint trial under such in- 

to tHr-’ 7 here / uch intendment was never presented 
to the trial court, and never submitted to the jury 

bill of ° n S? 8 , record ’ U was error *0 deny a 

bill of particulars which would have enabled petitioner 

to learn, in advance of trial, that the charge against 

him ?n d m n o 0t involveatomi c espionage, and permitted 
him to move on such ground, for a severance of his 

2. Whether petitioner was deprived of a fair trial in 
violation of the Fifth and Sixth Amendments, when 'the 
charge against him was conspiracy to commit espionage and 

(a) The offense for which he was being tried was 
characterized by trial judge and prosecutor as “trea- 

inflammatory testimony of his member- 

beforl tho e nir meVlC n n Co "™ Uni - st ***7, three years 
belore the offense charged, is admitted, although not 

ho™ or 1„W to lwvc am- bearing „„ ’the issues, ot 

*' pt foi such inferences as may be drawn from its 

capacity to show propensity or criminal tendency and 

even the significance of such membership as showing 

propensity depends on imputation from assoc ation 

wthont proof that petitioner's brief meYbSp im 
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volved more than the acceptance by him of quite lawful 
although controversial, political beliefs ; ’ 

(c) The conduct of the trial judge and prosecutor, in 

particular of a consistent and repeated pattern of the 
questioning of witnesses by the trial judge evidencing 
belief in the government’s witnesses, and disbelief in 
the defense, was calculated to implant in the iurv the 
court’s belief in petitioner’s guilt ; J 7 

(d) Evidence of petitioner’s presence, at a time be- 

uff, ln Mexlco > was received as evidence of 
flight without any foundation of guilty motive for 
departure, and given to the jury as ‘'evidence of 

‘ ‘flight ”- lth ° Ut 6117 Ch ° lCe aS t0 whether U was , « fact, 

(e) Evidence purporting to show that petitioner was 
deported from Mexico” was admitted without any 

claim or showing of relevancy, and countenanced by the 

S °f^ P f® a w 0n /? Unds not P erti «ent, or even 
aised at the trial (and whether the evidence was in anv 

case competent as a “business entry” when made post 
motemhtam by an employee of the prosecuting agency, 
without personal knowledge). 

3. Whether the uncorroborated testimony of one witness 
can be sufficient to support conviction of conspiracy to com- 
mit espionage, where the prosecutor and trial judge repeat- 
edly characterizes the offense as ‘ ‘ treason. ” 

4. Whether this conviction can stand when supported 
principally by testimony as to the conclusions and impres- 
sions of the only witness purporting to connect the peti- 
tioner with any conspiracy. 

5. Whether the statute under which petitioner was in- 
dicted is constitutional as construed, and whether the in- 
dictment is sufficient if it fails to allege an essential element 
of the offense under the statute as construed. 

6. Whether petitioner was entitled to a hearing, on his 
motion in arrest of judgment, as to whether he had been 

PP co, b\ or at the instigation of United 
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States law enforcement officers, in violation not only of 
domestic, but international law. 

Reasons for Granting the Writ 

The unusually serious character of the charge, and the 
important problems of policy which are presented to the 
executive, the legislatureand the people if the jury’s verdict 

™ W °7 T a r™* Pr ° duCt ° f fair P r <*edure, are 
matters °f national concern. The major questions pre- 
sented l* this petition are of the character that merit re- 
view by this Court; yet apart from their intrinsic legal 
significance, they arise from a setting where the courts be- 
ow were susceptible to the temptation to make the “bad 
law that sometimes attends cases suffused with the “im 


uotu w i in im- 

T a T 7° Sphere of the tim <*.” (Dennis v. United 
, 41 IJ. S. at p. 528). The judgment affirmed below 
requires review with a detachment possible only in this 

The important questions raised by petitioner in the 
Court of Appeals were dealt with, even by that Court in 
subordination to its consideration of the appeal of ’the 
a eged atom spies.” That court upheld petitioner’s joint 
trial with such alleged “atom spies” only by resort to a 
construction of the indictment put forward by the Govern 
mont for the first time on appeal. And even on this con- 
duction its decision was probably in conflict with this 
Court s decision ,n Kotteakos v. United States, 328 U. S 

. • A senous and ^Pavate question— and one of impor- 

tance in general application-is presented by the point on 
which Judge Frank dissented, and on which there is a con- 
ict of circuits: whether the judge may instruct the jury to 
find a single conspiracy, where the proof is at least equivo- 
cal as to whether two or more were proven. 

The Court of Appeals most unexpectedly departed from 
the accepted and usual course of judicial proceedings, in 
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approving the admission of evidence of criminal tendency 
or propensity. This departure is in conflict with applicable 
decisions of this Court (e.g. Michelson v. United States, 335 
IT. S. 469) ; it involved, moreover, the introduction of such 
proof in a way in conflict with settled principles decided by 
this Court (Baupt v. United Stales, 330 U. S. 63; Schneider - 

man v. United States, 320 U. S. 118 ; Knauer v. United States 
328 IT. S. 654). 

The Court of Appeals, in evaluating by a subjective stand- 
ard (what was the judge’s purpose f) a claim of judicial ex- 
pression of bias rather than an objective one (what was 
the effect of what he said and did?) has introduced a novel 
principle, not consonant with the scope of the Constitu- 
tional guaranty of a fair trial by an impartial jury. 

The other questions of substance herein presented, as well 
as the foregoing, do independently warrant the exercise of 
this Court’s power of supervision. In each there is pre- 
sented, moreover, the pervading question of whether peti- 
tioner received a fair trial, a question which in this case 
must be settled with the authority of this Court. 

I. Oppressive Use of the Conspiracy Device 

Petitioner’s Joint Trial with Alleged Atomic Spies 

The “continuing threat to fairness in our administration 
of justice” arising from “loose practice” as to use of con- 
spiracy indictments ( Kruleivitch v. United States, 336 U. S. 
440, 446) has presumably prompted this Court twice, in 
recent years, to review claims of the particular sort of un- 
fairness presented where there has been proof of more 
than one conspiracy, on a single conspiracy indictment 
Kotteakos v. United States, 328 TJ. S. 750; Blu menthol v. 
United ^States, 332 U. S. 539. The unfairness which the 
courts Lave been cautioned to guard against has consisted, 
essentially, in the danger of “transference of guilt from one 
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to another across the line separating conspiracies” ( Kotte - 
o/tos, 328 U. S. at 754). 

There has been no case in the history of the employment 
of the “dangerous instrumentality” of the conspiracy 
'prosecution where the defendant occupied such an “uneasy 
seat” 10 as this petitioner, in the presence of “evidence of 
wrongdoing by somebody” else, so calculated to arouse the 
feelings of the jury against him, and to prevent the jurors 
from deliberating objectively on his guilt or innocence. 

Of significance overriding any conceivable analytical dis- 
cussion of the concepts of the law of conspiracy is the dread- 
ful position of this petitioner at this trial — a position in 
which he was placed by the merger of two separate conspir- 
acy prosecutions brought about by the superseding indict- 
ment. The prosecution must have known at the outset what 
it declined to reveal by way of bill of particulars and what 
the trial judge ultimately acknowledged: that “the evidence 
in the case did not point to any activity on [petitioner’s] 
part in connection with the atom bomb project” (R. 1620). 
The record will be searched in vain for any evidence of 
knowledge on petitioner’s part of atomic espionage. His 
culpability, if any, must be found in his alleged relationship 
as to other matters with a single co-defendant, Julius 
Rosenberg, a relationship that did not import knowledge of 
or acquiescence in atomic espionage. To have dragged 
this petitioner into a trial where his life was at stake, by 
merger of the two separate accusations of conspiracy, with 
knowledge that he had nothing to do with the atomic bomb, 
was diabolical. It was hardly the type of unthinking ex- 
pedient which sometimes leads to two unrelated bootleggers 
or counterfeiters being tried together. 

Ever since the disclosure of the dropping of the first 
atomic bomb on Hiroshima in 1945, the people of the United 


10 K rule witch, supra, at p. 454, 
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tte new^wt tr <* O. sheer horror of 

created, unprecedented in world historv Th* ♦ • i ■ T 
expressed, immediately after tho t 7 ? tna Judge 

tire weapon i r ° W " b f «* -“oat dostrno- 

words ^describe thk lT ' S *° shocki ”» lbat I can’t find 
9 to describe th, s loathsome offense” (B. 1580). 

^ “ ‘ he C °" rt ° f AW- 
conspiracies were p Ted T ^ V?™’ tbat * “ l "° 

committed” (R. 1664 195 V crror bas been 

_ V w *’ 195 F * f2d ) at p. 600). 13 The preju- 

11 vs., * 1 


p « V — 

” Blackett > Pear, War and the Bomb U94Q) „ 7 c ' , 

"There is no defense against th / . } , p ’ 7 * See for “ample ; 

human beings may be killed in half an hnT» * * * fort y million 

versus Civilization, (1946) p 7 s* “th^' • *?}^ eb,lls > The Atomic Bomb 
of all time threatened on baSn« to btj^ZT ^ striki ^ victory 
against humanity” (Brodie The AhJhtw^ 6 heav,est b >ow ever struck 
«*““ ”»nins th. SttJSJtrSr (1 J 4S) » 4, i “* 

meantime the urban population of * r 1 ?ood was that if in the 
“This bock -nf (id.,1 

than recent events lead us to suppose” m P ,, ht ,l ma - v “ lst longer 
Destiny (1946) ; “the construction of tl* atom ho"! ? e8tr , uction be Onr 
the effect that all the people livin°- in eiti!w b "i b has brou g ht about 
and constantly, with sudden destruction” 7fW . threa ‘ ened everywhere 
Masters and Way. cds “f) J ml £ (Emstein, The Way Out, in 

Los Alamos Scientific Laboratory The Effect 0 ” 6 ? i* 946 ^ p ' 76; and see 
Government Printing Office, 1950 A m,C Weap0M < U - S. 

12 See, e.g., voir dire, at R. 139 • ‘Z- ?' rn r . 

cause I personally have seen the effect, of ,? ros P ect ? v « | juror:) . . . be- 

I think my mind would be prejudiced in this ZfJr™? b 8St at Hirosbi ma, 

13 The n».. . ,• * PJM ln thls Particular case” 
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of “protecting” a portion of th? Or f C °" rtroom for the purpose 

despite the fact that if Grecnglass anToSf ‘^TT" ( R - 505 ' 10) 

evidence was beyond protection' S ,«! h Were to bc ^“ed, the 
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dice was eg great that only the clearest showing of logic and 
necessity could justify the merger of the two accusations of 
conspiracy, a Bhowing not capable of being made here; yet 
the trial court gave the matter but superficial consideration, 
and the majority in the Court of Appeals had to strain to 
support the joint trial by relying upon a newly contrived 
interpretation of the indictment first presented • in that 
Court by the prosecution. 

The view expressed by the trial judge in upholding the 
prosecutor’s “single conspiracy” theory, was demonstrably 
in conflict with this Court’s decision in Kotteahos v. United 
States, 328 U. S. 750. The colloquies that ensued when So- 
bell’s trial counsel moved to dismiss the indictment at the 
close of the Government’s case (R. 1041-8) and at the close 
of the whole case (S. 1443-5) show that the trial judge 
thought it sufficient that petitioner had allegedly “worked 
with” (R. 1043) Julius Rosenberg, and the atomic conspira- 
tors were allegedly linked to the same man, and that there 
was an alleged similar purpose to send secret defense in- 
formation (although not the same information) to the 
®* ®* (■&■ 1047). The trial judge here was clearly 

(Dennis v . United States , 341 U.S. 494, 548.) Indeed there is en incon- 
sistency still unexplained, between the acknowledgment by the prosecutor 
and the trial judge of the separate status of Fuchs, and the trial court’s’ 
reasoning m ruling that a single conspiracy had been proved below. 

trial judge accepted, without reflection, the theory that two groups 
which had in common a single member— Rosenberg— and a parallel 
objective— sending information to Russia— constituted a “single con- 
spiracy”. (R 1043.) Yet the prosecutor himself, and the trial judge, 
denied that where two groups overlapped by the presence of Harry Gold 
they became merged into a single conspiracy. During the examination 
of Gold, Rosenberg’s counsel became apprehensive of an attempt to inject 
conversations between Gold and Fuchs. The. prosecutor disclaimed such 
intention and the Court remarked: “They are not putting it in to establish 
that a conspiracy existed between Gold and Fuchs.” (R. 836-7.) Like- 
wise, the prosecutor assumed and the Court readily acknowledged that one 
Slack who was said to have given information to Gold who Mid he gave 

it to Yakovlev, was not a co-conspirator with the defendants on trial 
(R. 844-5.) 
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wrong— as the trial judge in the Kotleakos ease had been “ 

-m supposing that such facts ohms merged the two groups 
into a single conspiracy. * 

The Government did not attempt to defend the trial 
judge s portion in the Court of Appeals, on petitioner’s 
appeal there. Instead it relied on an interpretation of the 
indictment which was itself advanced for the first time in 
he Court of Appeals, m response to petitioner’s separate 
argument there concerning the sufficiency of the indictment. 
The petihoner had claimed that the generality of reference 
he indictment to “information relating to National De- 
fense was bad; that there should have been specified, or 
enumerated, the species of the class of subject matter gen- 
era ly covered by the quoted phrase, which was charged to 

“? th L oJ J TT Ct o° f the cons P irac y (United States v. Cruik- 
sW 92 U. S. 542, 557, 558; United States v. Hess, 124 

U. o. 483, Hamner v. United States, 134 F. (2d) 592' Low- 

itT 9 156 F< (2d) 22 ; Sutton v - United 

. €S ’ 2d ^ 661 ^' The Government in response did 

not contest the petitioner’s view as to the law; its position 

was that the grand jury intended to charge the defendants 
with conspiracy to transmit “any and ail information re- 
lating to our national defense” and so, the indictment could 
not have been more specific (Govt. Br. C. A. 2, pp. 23-4) 
But the Government’s brief did not explain why, if that was 
at the grand jury had intended to charge, it did not 

GO 60* 


F “(Id) i Ud D ge i72 a 3 ne » °? ini ° n United State * v. Lekacos, 151 

In " ht* P r eC,,t ° r h3d °PP° sed a motion for a 
’ ^ichreqn^t was made that the Government state 

• kt , . nf ?. n “ atlon object of the conspiracy intended to be lrui 

“V °T' (R - ‘ 3) b V ht sMmt »»*r o.”h lb.?4h.S 

No^faeta of .7 ln TT* nr, \ l, - v thetr ”«y "store evidentiary” (R. Js) 
No facts of an evidential character would have been revealed by a 
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The “any and all” theory, thus raised for the first time 
on appeal, but never submitted to the jury as the standard 
for determining the defendants’ guilt, was not only relied 
upon by the Court of Appeals in upholding the indictment, 
but also resorted to as providing the singleness of purpose 
—absent from the trial judge ’s stated criteria— suppose to 
support the trial on a theory of single conspiracy (R. 1665 ; 
195 F. (2d) at p. 601). The result is a denial of justice in 
conflict with the Fifth and Sixth Amendments, 1 * see Cole v. 
Arkansas, 333 U. S. 196. 

The post-trial resort to the “any and all” theory is also 
an indefensible method of vitiating entirely the protection 
on which the Kotteakos case was intended to afford against 
the transference of guilt in a conspiracy trial. It could as 
easily have been said of the defendants in that case that 
their “common” purpose was to secure fraudulently “any 
and all” loans from the F.H.A. There has not, indeed, 
been a case of the Kotteakos type, that could not be trans- 
formed into a single conspiracy by applying to the “simi- 
lar” objectives of the alleged conspirators the magic of the 

response that “any and all" information was the object of the conspiracy 
The only credible explanation is that the “any and all" concept was 
invented to meet the exigencies of petitioner’s appeal. 

“An additional and substantial question thus presented is whether an 
indictment so ambiguous can be sustained on its face. There survives 
even in the modern “liberal’’ practice as to draftsmanship of indictments 
the requirement that an indictment be plain enough to protect against 
double jeopardy (e.g. Hagner v. United States, 285 U.S. 427, 431; Berner 
v. United States, 295 U.S. 78, 82). The actual indictment here, however 
gave the prosecutor the choice of whether to prove the subject matter of 
the conspiracy to be some information related to material defense, or 
any and all such information. An acquittal below would not, in the 
absence of express inclusion of the “any and all” phrase, have prevented 
a new indictment, based on some national defense information other than 
that which had been the subject of the trial below. Obviouslv, apart from 
the admission subsequently made in the Government’s brief in the Court 
of Appeals, the double jeopardy defense could be answered by the claim 
that the first indictment intended only to cover the particular information 
that might have been the subject of the trial under it. 
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“any and all” phrase. In a petition for rehearing below, 
we demonstrated bow the Court of Appeals itself had at one 
time, in its own decision on rehearing in United States v. 
Liss, 137 F. (2d) 995, 1006, rejected the “any and all” ap- 
proach, shown by the record in that case to have been 
pressed upon the Court by the United States Attorney there 
(Point I of Sobell’s Petition for Rehearing, C. A. 2, R. 
1702-3). 

The majority of the Court of Appeals implies that the 
existence of the “common end” of transmitting “any and 
all” information makes inapplicable the ruling in Kotte- 
akos because, it says, in that case “each defendant was in- 
terested in obtaining his own fraudulent loan only” (R. 
1665; 195 F. (2d) at p. 601). This is to stretch beyond the 
limit of logic a conception of imputed * * interest. ’ ’ Common 
sense rebels at the imputation to petitioner of constructive, 
acquiescent -“knowledge” of atomic espionage by analogy 
to the imputation to a whiskey salesman of acquiescent 
knowledge of the activity of another whiskey salesman. 17 

The invention of the nuclear weapon was an event of 
such transcendent significance as to forbid such a result 
“The release of atomic energy”, said President Truman, 18 
“constitutes a new force too revolutionary to consider in 
the framework of old ideas.” Mr. Bernard Baruch said in 
his opening statement to the United Nations Atomic Energy 
Commission: “Science has torn from nature a secret so vast 


17 The reference to Blumenthal, in the opinion of the Court of Appeals, 
is based on a serious misconception as to what this Court held there. 
It was stressed in this Court’s opinion that that case involved “special 
circumstances” (332 U.S. at p. 557) of a different state of proof against 
two groups of defendants, with respect to what was actually the same 
transaction — the black market sale of a single shipment of whiskey. 
The “unique facts” in that case (332 U.S. at p. 559) involved evidence 
admissible against two out of five defendants only, as to the role of an 
unknown owner; this Court said this difference added “no essential 
feature” (332 U.S. at p. 557) to the proof against defendants as to whom 
testimony of his existence was not admissible. 

18 Special Message to Congress, October 3, 1945, 91 Cong. Ree. 9369. 
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in its potentialities that our minds cower from ft* ♦ 
it creates,-.. gaid Professor Brodie- - . l™l 

pr.se” country, of atomic energy production >■ !?, T 
underline the point that “the * ' ~ aU «° lo 

something different thlt it P”’™' forM ™ «>% 
difference -- ’ Was eTcn a d “ fere ”‘ of a 

. ^ * s * b ' s different kind of a difference.’ which makes if 
.n any event untenable that atomic secrets S h™M he 

“cZ.;, a t„7"d bara f r d ,hat i**™ «*“ 

consent to the dommant aim” of a character sufficient to 
old him as a co-conspirator with alleged “atom spies » 
without even knowledge on his norf nf *v. • ,? . s * 

Whether nr nnf *1, ® ms part °" ^ eir activity? 

Iljf, h WaS an im Pl ic d understanding ” as 

Si ts'^T's “ C °“ ,d be 8t ^ ba d ‘o 

sZf s :° P zti, mTZ^r^v™ uniM 

aot, a ‘ P; 

Ch ~ ^btti/oY h?X “wtdZt fuXr! ■ 
20 Brodif A ^ ter** ^ ar ^ the BomI) (1949) p I 45 

22 Brodie, supra, n. 20, p. 4. 
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an ee of the joint venture; but into that must be read 

o.l C ° t ‘ d l °r n i at acts 80 im P uted m ust be done in the 
execution of the venture as all understand it it 

sni r« pe rmissi ble to enlarge the scope of the con- 
spiracy itself by proving that some of the conspirators 
unknown to the rest, have done what was beyond the' 
easonable intendment of the common understanding.” 

Judge Frank's Dissent and the Conflict in Circuits 

The Court of Appeals passed upon a separate question, 
m respect of petitioner’s contentions as to the Kotteakos 
doctrine, on which its decision is in conflict with the decision 
of the Court of Appeals for the Third Circuit in Lefco v. 
^mfed states 74 F. (2d) 66, and in principle, in conflict 
with this court s recent decision in Morisette v. United 
States 342 U. S. 246. The question, which evoked Judge 
Frank s dissent below, is whether, in a conspiracy trial, 
where there is a choice of inferences to be made upon the 
outcome of which it will be determined whether one or 

more than one conspiracy was proven, that choice is to be 
made by the judge or the jury. 

The question, apart from the conflict in circuits pro- 
duced by the decision below, is of obvious importance in the 
administration of federal criminal justice, where the prac- 
tice of employment of the conspiracy device, for tactical 
and strategic advantage has persisted unabated despite 
“ nt solemn ad monitions from appellate judges and 

Judge Frank wrote for both the court below, and for him- 
self as dissenting judge, in discussing the point. However 
the views he stated on behalf of the judges with whom he’ 
disagreed, went only to the question discussed above, as to 
whether, on this record, a single conspiracy could have been 

hinTas tTh ^ ** maj ° rity disa S reed with 

him as to his conclusion that the question “should have 
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been submitted to the jury” 23 (R. 1666; 195 F. (2d) at 

p. 601). 

The Third Circuit wrote in the Lefco case : 


Whether the proofs establish the - conspiracy al- 
leged by an indictment or establish several conspiracies 
not alleged may, however, be a valid question and in 
such case it is a question of fact for the lury’ ’ at d 69 
of 74 F. (2d). y 


In petitioner’s case, as the instructions to the jury dis- 
closed, 4 and as Judge Frank’s opinion demonstrates, there 
was a directed verdict, on the question of whether there 
were one or more conspiracies. “In effect” said Judge 
Frank, “he charged that if the jury believed Elitcher’s 
testimony, Sobell was a member of the larger conspiracy 
charged in the indictment” (R. 1666-7; 195 F. (2d) at n 
601-2). ' y ' 

The silence of the majority of the Circuit Court on this 
question makes it impossible to understand their basis for 
viewing the case as one in which “the jury could and did 


Other multiple conspiracy cases—including a decision in the Second 
Circuit have seemed to regard the question as one of fact for the jury. 
United States v. Griffin, 176 F. (2d) 727, 733 (CCA 3-1949) (“There is 
ample evidence from which the jury could find that the fraudulent pass- 

o° nC cons P irac y”) United States v. Rosenberg, 
lr °,F' < 2 7 ? 8 > 773 (Second Circuit) (“Sufficient to justify the jury, 

in the light of the careful instructions it received from the Court in 
finding a close inter-relation between this and the other transaction”) 
Even in the Blumenthal opinion of the Ninth Circuit it was stressed that 
it was the jury” that “was justified in inferring that appellants were 
parties to a single agreement and conspiracy.” 158 F. (2d) S83 at d 888 
Indeed, in United States v. Gan eg, 187 (2d) 541, the same United States 
Attorney who prosecuted petitioner, argued to the Second Circuit that 
the jury was justified in inferring that appellants were parties to a 
single conspiracy.” (Govt. Br. C.A. 2, p. 12.) 

Again I want to emphasize that the conspiracy in this case Is a 
conspiracy to obtain secret information pertaining to the national defense 
and then to transmit it to the Union of Soviet Socialist Republics. It is 
not a conspiracy to obtain information only about the atom bomb I point 
that out because the Government contends that Sobell was in the general 
conspiracy to obtain information of a secret nature.” (R. 1560.) 
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reasonably find that Sobell consented to the dominant aim, 
and so became a member of the Bosenberg-Greenglass-Gold 
conspiracy” (R. 1665-6; 195 F. (2d) at p. 601). The ques- 
tion of “consent” to the dominant aim was taken from the 
jury by the trial judge. His instructions directed the jurors 
to find such consent if they believed Elitcher’s testimony 
concerning non-atomic “espionage.” But the issue of 
“consent” to the dominant aim is no different from a ques- 
tion of “intent”; and such a “question of fact . . . must 
be submitted to the jury.” Morisette v. United States, 342 
U. S. 246, 274. The “trial judge may not withdraw or 
prejudge the issue” (id.). 

The instructions given in respect of Sobell’s guilt or 
innocence necessarily withdrew and prejudged the question 
—the jury was told that if petitioner was guilty of any 
conspiracy, it was the single, major conspiracy visualized 
by the trial judge. 


“Had the jury convicted on proper instructions” [it 
might have been] “the end of the matter. But juries 
are not bound by what seems unescapable logic to 
judges” ( Morisette , supra at p, 376). 


The Denial of Particulars and of Opportunity to Move for 

Severance 


The defendant Sobell, petitioner here, was not given any 
warning of the limited nature of the charge against him by 
the indictment. He made motion for a bill of particulars 
(R. 12-14) which was cut down, after reargument (R. 17-24) 
to a most limited area: (1) the date he was claimed to have 
joined the conspiracy and (2) whether the government still 
relied on and intended to prove the overt acts alleged in 
the original complaint against him, sworn to August 17th, 
1950, The answer to the second was in the affirmative 
(R. 24) and yet at the trial, the prosecution proved none 
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»« mMed. Cta ' 11 iS m0St ° Ilfair lh “ * defead.nt should be 
Sobell’s petition for rehearing in the Court «V a , 

££& ~L h s«Tu t ^ '“'“'if 

(Boiut i„ orsoMrrsr n r 

1706-8). In the inferpct« u .. ®» ’■'• A - 4 -B. 

to Point ttt f *1. . . ^ brevity, we respectfully refer 

to the discretion «£ o ^£ l 7~* a * appe “"** 
— even if thp Jn Ct CoUrt to S^nt a severance 

rulings on the indictment and requesf for f l 5 lal 

the necessary effect, of rlpn^’ ^ , particulars had 

exercise of dL«Uo c ^ ° PI>0r, “^ even to seek 

n. The Prejudicial Evidence as to Political Beliefs 

Employment of Evidence of Propensity 

aa E e videnc eha “ ^ ^ UnTn^r™ : WuZmo .^' 
monM Partin Sm.”' WS membersl ' i P » the Com- 

« «* -* 

Liice can be highly inflammatory in a iurv trial 
court and others have reco-mi^r? thit *3 „ * Thls 

yields marked ill will for iu A™ ? * the Comm,mist lehel 
195 F. (2d) at P. 596) WMrer ” < R "*« ■ 

be proved up to the date of the conspiracy !R i 7 that this woutd 
later than 1941. P y ^), there was no proof 

29 United States v. Dennis , 183 F. (2d) 201, 226. 
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It ha6, until now, been the “accepted and usual course of 
judicial proceedings” in the United States and Great 
Britain, to guard to the utmost against “the deep tendency 
of human nature to punish, not because our victim is guilty 
this time, but because he is a bad man and may as well he 
condemned now that he is caught”. Wigmore, Evidence, 
Section 57 p. 456. A ‘ ‘ fundamental demand for justice 
and fairness” requires exclusion of evidence of “criminal 
tendency” Lovely v. United States, 169 F. (2d) 386, 389. 
The opinion of the Court of Appeals presents an unaccount- 
able departure from this standard. 

The deeply imbedded rule against use of evidence of 
criminal propensity, tendency or disposition has recently 
been restated by this Court. Michelson v. United States, 
335 U. S. 469. Such evidence is to be excluded, according 
to the A. L. I. Model Code of Evidence , — ‘ * Where the series 
of inferences on which the relevance of the evidence depends 
is from the commission of the other wrong, to a disposition 
to commit such a wrong . . . thence to the commission 
of the particular wrong” (Rule 311, Comment). 

The Court of Appeals, however, reasoned : 


“But one may reasonably infer that [an American 
who had expressed devotion to another country’s wel- 
fare] is more likely to spy for it than other Americans 
not similarly devoted. Hence this attitude bears on a 
possible motive for his spying or a possible intent to 
do so when there is other evidence in the case that he 
did such spying” (R. 1655; 195 F. (2d) at 595) (emph. 
suppl.). 27 


Evidence which is independently relevant to prove “in- 
tent” is not necessarily rendered inadmissible because it 


27 While the Court of Appeals refers here to “motive” or “intent” the 
tnal judge gave the evidence to the jury solely on the issue of intent. 

. , CL Bolleriach v. United States, 326 U.S. 607: Cole v. 

Arkansas, 333 U.S. 196. 



\‘iy\ 

■. - -i(. . - v •. -» • - . • r •• • . *•,. ■ , -vl* >•. • • ~ • •. w » T , . ■" • “ ^ 


32 



WST^Sr^ 

" "-•** A»V ' • 

IMTr V*. * >•;•.;•!-_ 


WV, 


• •* ■' , '- jt,* V " - - ^ * 

; r -4 ^ % <,,*_„ ->, ’■wj i r .'', *• .,■► . 

••■*.. .*■ . .• . *' .1*' 


! T- ^ ’.! 


i ' *.»v«*.; ar 


J“. r ‘ 'i- V\: • •'“’*■* * 




■ ^vrir-^ >• 


",Y. "i. 

ii/i'fk-.* 


... i. -it 

-. ? -v.^^ • 


: re: &*“. ;-^;j 


. *w«.3»<4r,. ■ ■ 

” . (‘•‘.Viy: -;• .'** 


- . It 
) .' • ;, 


,<• -■. "* ■ 


-'•J. , . 

, »<. 




--. ■ -./r. 



.Iso proves disposition or crirainal tendency. Bnt evidence 
. of crummd tendency is „„ t made admi ^ bIe ”™““ 

characterizing it as evidence of ‘ ‘ intent. » » ** Nnr ;« a 7 7 

admissible because it is Hmi+oR i u • made 

nf <rr.;u xi al ls Jimi ted to showing an ingredient 
8mlt, rather than guilt npr w p *j , _ 
r»„„x , . . s c per se - Evidence of Cornmnnint 

Party membership was not said by the Court in li 

significance in relation to “intent” otter Z! •? ^ “ 7 

Of propensity. ° ther than lts lowing 

The law requires more than this. It requires a showing 

r*zr ,he sho ’ in * ° f “ 

" ™XU" Cn ' <>,Crimi "» 1 ‘o-Ooncy is shown ttr 

mistake or »o x 7™* Wl11 I,egatl ' ,e a possible claim of 
3021 “If (W,Smore ’ Evidence, Section 242, p. 

™LA °7f 7^ haS P“"«» ri «os which a man 

evidencf of his T 1 ’’ re ‘‘ dily deteet ‘he mere 

known.? f h . h d lng “ ther notes is relevant to guilty 

tte™ Is no q , a f art e r0m position. On the otherTand 

which on nrcvim ° b °” t stoIen pr0 P erl y. awareness of 
Previous occasions will teach a man to recognize 


fiw^T^rTo n&i* 369 * 85 *«• (24) 425, .kern 

a labor dispute, on the ground that eS2 „f r™* 101 ! for assanU “ 
incorrectly accepted bv the trinl a * DCe ,°* Communist affiliation was 

** Even when such evid«i?is 10 

propensity, it requires more than a f ( ^ bIe ona ground independent of 

F. (2d) at p. 595) to justify Jetting it ^ 1655 ' 195 

too loose in not ezSg an' adequate d 7 "* t0 ° Hberal « 
value for the allowable purposes we of relevancy or probative 

bearing is a dangerous and forbidden o7” This” Go h ^ dominant 
recognized that “much evidence of real „ a w . C rt has recently 
goes out on considerations irrelevant to it« n s “ bs . t , antlve . Probative value 

338 P u1 b lCT , T7 n 3 d 7„ t rs in ^/ r hy toe%»ry”*Ztgar7 ] uT 

I» 299 ^ H rn. 

Prosecutors that evidence of Partv mm ,h^V conceded by the 

loight consider not worth occasioning groat' tlTy ™(R V*7 v^u 1 
was it worth occasioning the “ill will’’ fR lfinfi/iQ- i R- . i?. 6 ') Neither 
engendered for petitioner. ( 6; 19 ° F ’ W at P* 596) 
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other stolen property on another occasion.” Stone , infra , 
51 Harv. L. Rev. at p. 1002. 

The most penetrating analysis of the phase of the rules of 
evidence with which we are here concerned is found in the 
articles by Julius Stone on “Exclusion of Similar Fact 
Evidence”, 51 Harv. L. Rev. 988 (American) ; 46 Harv. L. 
Rev. 954 (England). His analysis is the basis for the 
formulation of the applicable rules in the American Law 
Institute’s Model Code of Evidence. His thesis concerning 
development of a “spurious rule ” of exclusion, in which evi- 
dence of other wrongs is admitted only when fitting into 
a pigeon-hole marked “Identity” “Motive” “Intent” and 
the like, exposes much of the confusion and error in this 
branch of the law. He described a process which was un- 
wittingly followed by the Court of Appeals below : 


“In the third place the spurious rule becomes even 
more fruitful of chaos because it has tempted the 
courts to dispense altogether with the test of relevance 
The mental process behind this is rarely explicit, but 
it may be stated somewhat as follows: ‘An exception 
to the general rule of exclusion is where the other 
offenses are put in “to show intent”. Here the prose- 
cution offers to put in such evidence to show intent. 
Hence the evidence is admissible.’ Obviously, what 
has happened here is that the meaning of ‘to show 
intent’ has changed from ‘relevant to show intent to 
‘for the purpose of showing intent’ . . . all that 

such evidence is then relevant to, is the evil disposition 
of the accused, and, behold, the bottom has dropped 
entirely out of this branch of the law” (at p. 1007 of 

51 Harv. L. Rev.). 


The only route discovered by the Court of Appeals, via 
which it could find evidence of Communist Party member- 
ship to be relevant to show “intent”, was by way of the 
fact that it showed disposition; “more likely to spy for it’ . 
“But when the prior crime has no other relevance than 
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that, it is inadmissible.” Boyer v. United Stales, 132 F. 
(2d) 12, 13. The inquiry must always be: “Is the evidence 
m any way relevant to a fact in issue otherwise than by 
merely showing propensity?” Stone, supra, 51 Harv. L. 
Rev. at p. 1004 ; see also pp. 1005, 1008, 46 Harv. L. Rev. 
at p. 966 and passim. Dr. Stone cites the “great case” of 
Makin v. Attorney General of New South Wales (1894), 
A. C. 57, as establishing “a broad rule of admissibility 
where there is relevance, except where the only relevance is 
via disposition” (46 Harv. L. Rev. at p. 975) : 


It is certainly ‘more probable’ that a crooked offi- 
cial did steal than if he were an upright one. Yet our 
law forbids these very premises.” Railton v. United 
States, 127 F. (2d) 691, 693. 


1 The serious error— and dangerous precedent— which 
would be left undisturbed, if this Court did not review the 
decision below is so manifest, as, we think, not to require 
further exposition for the purposes of a petition for cer- 
tiorari. 80 But apart from the palpable error of the Court 
of Appeals, in accepting evidence of propensity as compe- 
tent to show intent, the political evidence which permeates 
this record came in in a manner in conflict with settled 
principles and decisions of this Court. 


Misapplication of the Haupt Decision 

In Haupt ’s treason trial, evidence of statements that 
“after the War he intended to return to Germany, that the 


3° The error is the more perplexing in (he light of the realities involved 
in the case tried below. “Intent” was not an issue presenting difficulty 
to the prosecution if the acts charged had been proved by substantial 
evidence. Espionage is a crime of the sort where it is difficult to conceive 
of a factual situation where the intent to aid a foreign eountiy eould not 
be inferred from participation in tie transmission of secret information 
to it. The political evidence ostensibly offered to show intent had 
preponderantly a prejudicial purpose. 
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pressions of opinion and lawful activity tinged with a left 
wing character — or which may have happened to coincide 
with opinion and activity of a left wing character. It does 
not require a multiplicity of “spy trials” and death sen- 
tences to have the effect — a calculated effect, perhaps— of 
helping to impose right wing orthodoxy of thought, opinion 
and political action on men apprehensive that evidence of 
non-conformity will be employed as evidence of disposition 
(and “hence” intention) to commit espionage. 


Bentley: 4 ‘Res Inter Alios Acta” 


The question of logical relevance— which the Court of 
Appeals answered in terms of propensity— was confused 
by the trial judge with the question of circumstantial con- 
nection. The former question is for the judge to decide ; 
only the latter for the jury. The question whether the 
purported evidence of “intent” was logically relevant to a 
material issue depends on whether the evidence did in fact 
“relate to an occasion which is near enough in kind to be 
rationally probative,” United States v. Walker, 176 F. (2d) 
564, 566; “The judge must decide each time whether the 
other instance or instances form a basis for sound infer- 
ence as to the guilty knowledge of the accused in the trans- 
action under inquiry” United States v. Brand, 79 F. (2d) 
605, 606. But here, instead of excluding the evidence of 
Communist Party membership on the ground that he himself 
perceived no relation between it and any issue in the case 
(he was unable to say that he saw any (B. 199-200) ), the 
judge decided to delegate the question to the jury and 
thereby invited the testimony of Bentley. 

The ancient phrase “res inter alios acta” could not be 
better illustrated than by what then occurred. Three de- 
fendants, on trial for their lives, ivere forced to sit through 
a recital by an individual whom they did not know of 
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stupendous misconduct in which they had no part. The 
confusion was confounded by the fact that the narrator was 
a notorious public figure who “has made her accusations 
so lavishly”. 82 Were petitioner’s counsel obliged to face 
the dilemma of either allowing her tale to go unrefuted or 
turning the trial into a three ring circus in an effort to 

refute it f Would defense counsel have been permitted if 

they dared— to assume the defense of Bentley’s “twenty” 
or “thirty” sources f 

There could not have been a better demonstration of why 
the question of admissibility should, in this case above all, 
have been decided by the judge and by him alone. If he felt 
it necessary— and if it is ever permissible— to get expert 
opinion on the question of logical relevance, it should have 
been done in the absence of the jury. An exclusionary rule 
and policy prompted by the necessity of keeping from the 
jury information as to matters which would sway the jurors 
too much is destroyed altogether if the jury itself is to pass 
upon whether the exclusionary rule should be applied, or 

whether there is sufficient logical relevance shown to over- 
come it. 

Association and Imputation 

Bentley did not furnish information from which the tri- 
bunal could determine what was the “intent” of the perhaps 
one hundred thousand Americans who may have joined the 
Communist Party at one time or another for periods of 
varying duration. She did not even show that her own 
intention was to confer a military advantage on the Soviet 
Union — yet that was the statutory intent in proof of which 
her evidence went to the jury (B. 1558). She testified to 
“facts” (if her melange of gossip, rumor and hearsay may 
be so dignified) 33 which might support the inference that 


32 Book Review— New York Times, Sept. 23, 1951. 

38 1.E. Would her testimony that the Party was part of the Communist 
International after its disaffiliation, and that body*s dissolution, (R. 976-7, 
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some members of the Party might have had a disposition to 
aid the Soviet Union. But could such evidence be binding 
upon or even admissible against one such as petitioner, who 
was not shown to have acquiesced in, nor even to have any 
knowledge of, the characteristics of party membership as 
she described themt 

The intent, the purpose, the state of mind of the many 
different individuals who joined the Communist Party was 
as variable as their own character and background. Some 
may have joined because it called meetings to support 
labor’s claims (cf. DeJonge v. Oregon, 299 U. S. 353), others 
because of racial discrimination and oppression (cf. Hern- 
don v. Lowry, 301 U. S. 242). Others may have joined be- 
cause of a belief that in so doing they would combat fascism 
most effectively, or because of acceptance of a socialist 
ideal, or even because they viewed the Party as an effective 
instrument of social reform. In some instances, adherence 
may not have been a response to the Party’s propaganda; 
emotional disturbance, sibling rivalry, and similar factors 
are said to have led some to join. See, e.g., discussion at 
New York Herald Tribune Forum, “Why Do Americans 
Become Communists”, Oct. 28, 1951, Section 9, pp. 50 ff. 

The “intent” which was sought to be established was of 
course something personal to petitioner. “Quilt with us 
remains individual and personal even as respects conspira- 
cies,” Kotteakos v. United States, supra at p. 772. Is this 
less true of guilty intent? If “under our traditions beliefs 
are personal and not a matter of mere association,” 
Schneiderman v. United States, 320 U. S. 118, 136, Bentley’s 
testimony was not admissible against petitioner. And see 
Knauer v. United States, 328 U. S. 654, 669. 

983-4) have been admissible in a prosecution for failure to register under 
the Foreign Agents Registration Act? 22 U.S.C. 611, et seq. There has 
been no such prosecution despite her availability. 
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III. Other Evidentiary Rulings of General Importance 

Improper Use of So-called “ Flight ” Evidence 

Obviously, the presence of a defendant at a place outside 
the jurisdiction of the court is not, without more, evidence 
of flight. There must be a basis for inference of a purpose 
to evade arrest or questioning before it can become a 
rational inference that his presence elsewhere indicates con- 
sciousness of guilt. The Court below, however, admitted 
evidence of petitioner’s trip to Mexico, without requiring 
proof of guilty motive for departure. It did not, moreover, 
in instructing the jury, permit them to regard petitioner’s 
trip as other than “evidence of flight” (R. 3559-60). 

The vice of the procedure followed at the trial has been 
recognized by the New York Court of Appeals : 

“Flight from justice may be indicative of conscious- 
ness of, guilt, but departure from the State is not al- 
ways dictated by impulse or purpose to escape the con- 
sequence of acts done or charges that may be brought 
. . . guilty motive for the departure must be present 
before the departure can become a relevant factor in 
the determination of guilt.” People v. Stillman, 244 
N. Y. 196, 199. 

Government counsel stated below, with respect to our 
point concerning the necessity for proof of guilty motive for 
departure, “we know of no such doctrine in the federal 
courts” (Gov’t Br., C. A., p. 28). Their brief was dated 
Jan. 5, 1952. Yet Hon. Sylvester Ryan, United States Dis- 
trict Judge for the Southern District of New York, wrote on 
December 19, 1951, in a case in which two of the Assistant 
United States Attorneys who signed the brief below were 
of counsel: “evidence of flight is ‘ordinarily of slight value, 
and of none whatever unless there are facts pointing to the 
motive which prompted it’ United States v. Hall, 101 F. 
Supp. 666, 672. 
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., Improper Introduction of the “ Deported ” Card 

1. In the popular mind “deportation” is commonly un- 
derstood to mean “the sending back of an undesirable or 
criminal alien to the country whence he came.” 34 There 
was no purpose for the introduction of the “deported from 
Mexico” card against petitioner, save to arouse the suspi- 
cion against him that he had engaged in criminal or immoral 
conduct in Mexico. No ground of relevance was stated. 
The afterthought accepted by the Court of Appeals (to 
rebut a claim of voluntary return) cannot justify admission 
of the card, since it was never stated at the trial or so given 
to the jury. 

2. The card was in any case inadmissible as hearsay, not 
entitled to the dignity of a “business entry” (28 U. S. C. 
1732). The entrant was present to testify and admitted on 
voir dire that his source for the statement was not the 
Mexican authorities (R. 1027, 1028), nor any document (R. 
1036), yet the source claimed for the entry was “observa- 
tion” (R. 1027). Deportation is evidenced by an order or 
decree or official statement, not by conduct. Could one tes- 
tify — or make an “entry” — stating that another was con- 
victed of crime, merely from observing him enter a peniten- 
tiary? Cf. Clainos v. United States, 163 F. (2d) 593; see 
also, United States v. Grayson, 166 F. (2d) 863, 869, “The 
statute did not mean to make competent whatever the en- 
trant picked up from random sources.” Moreover, the 
entry was made post tnotem lit a in by a representative of 
the very agency that had custody of petitioner for purposes 
of this very trial (R. 1034, 1037). Cf. Palmer v. Hoffman, 
318 U. S. 109. 

3. The evil character of what transpired is compounded 
by the fact that the prosecutor must have known that there 
would have been a wholly false implication in any sugges- 


94 Funk and Wagnalls, New Standard Dictionary. 
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tion that it was necessary to “deport” petitioner in order 
to bring Mm here, or that he had refused to return volun- 
tarily. The prosecutor knew (cf. R. 1030, 1031, 1034) that 
petitioner had been assaulted and forcibly taken to the bor- 
der by or at the procurement of an agency sworn to protect 
his person from violation of law, without notice, warning, 
invitation to return, or request that he waive extradition ; 

that is to say, without having been permitted to exercise his 
volition. 

IV. The Absence of Substantial Evidence Against This 

Petitioner 

The recital by the Court of Appeals of the evidence 
against petitioner contains a statement wholly unsupported 
by the record; “According to the government’s witnesses, 
Sobell, a college classmate of Rosenberg’s suggested to 
Rosenberg that Elitcher would be a good source of espio- 
nage information” (R. 1643; 195 F. (2d) at p. 589). No 
witness testified to this and the record affirmatively shows 
that it was pure surmise, conceded to be such by the United 
States Attorney in summation (R. 1532). The balance of 
Elitcher ’s story, excluding matter not initially admissible 
against petitioner 85 fails to support a verdict of guilty. 

The question of the sufficiency of the evidence against 
petitioner is raised particularly by the peculiar character of 
Elitcher’s testimony. We cannot argue here that he should 
not have been believed ; we suggest that he testified to so 
little of substance, and so much by way of conclusion, that 
the case against petitioner never should have gone to the 
jury. 

His testimony is permeated with a curious quality. It 

88 The Court of Appeals exaggerated the import of a statement, not 
admissible against petitioner, that he had been “helping” (R. 237). This 
the Court transmutes into “According to Julius he regularly delivered 
information for transmittal to Russia.” (R. 1643; 195 P. (2d) at p. 589.) 
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is a quality of conclusory condemnation that betokens not 
the Anglo-American development of facts by interroga- 
tion, but the shortcut to guilt employed in a propaganda 
trial. Early in his direct examination, the following ques- 
tion and answer appeared, the very first relating to peti- 
tioner’s culpability: 


“Q. Now at this time in 1947, when you visited this 
Reeves plant where Sobell was employed, did you have 
a conversation with him or did he have a conversation 
with you regarding Soviet espionage t 
A. Yes” <R. 210). 


This method of using a witness as a sort of rubber stamp, 
a one-man congregation who supplies no facts but says 
“amen,” is quite consistent with the use of a nominally 
judicial proceeding to achieve a political objective. But 
it is not consistent with a search for truth to by-pass facts in 
favor of conclusions. 

Stripped of the wholly conclusory references to the 
“espionage business” the testimony against petitioner is of 
a scientist making innocuous inquiries of a fellow-scientist. 
It is only by the witness’ prior acquiescence to the prose- 
cutor’s lead, and his “impression” that it had to do with the 
“espionage business” that what was in itself meaningless 
becomes damning. To this is added an incident of an ab- 
normal character — the late evening ride to the Rosenberg 
apartment with a can, said by Elitcher to have been said by 
Sobell, to contain “valuable information.” It is significant 
that this single equivocal incident was not mentioned by 
Elitcher the first time he testified before the Grand Jury 
(R. 341). Despite the fact that he had consulted a lawyer 
and “decided I would tell the whole complete story” (R. 
339, 295) it was not part of the story he told the special 
agents of the F. B. I. (R. 331) during his first, ten-hour (R. 
388-9) interrogation. 
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The story is full of incongruous details and circumstances 
and bears earmarks of having been invented. In any case, 
what did it meant Proof was required to be made beyond a 
reasonable doubt of petitioner’s participation in (1) an 
agreement to transmit secret information, (2) relating to 
the national defense, (3) to the U. S. S. R. or an agent 
thereof, (4) with intent and reason to believe that it would 
be used to its advantage. 

Speculation cannot supply the place of proof. Moore v. 
Ches. & Ohio R. Co., 340 U. S. 573, 578. The number of 
inferences and assumptions that have to be made, in order 
to spell out the necessary ingredients of guilt is so great that 
the ease should not have been permitted to go to the jury. 

Although the Court of Appeals affirmed the conviction, 
a passage in its opinion virtually confirms our point. In 
discussing the evidence, the opinion states that if the testi- 
mony of the “self-confessed spies” were disregarded, “the 
conviction could not stand” (R. 1648 j 195 F. (2d) at p. 592). 
The self-confessed spies referred to at this point were the 
Greenglasses; the only others who testified were Gold, and 
perhaps Bentley. None of these gave any evidence con- 
necting petitioner with a conspiracy. To say that the 
conviction could not stand, if based on the testimony of 
Elitcher plus all other non-spies is to say that petitioner’s 
conviction was not supported by evidence sufficient to with- 
stand appellate review. Even if, in this passage, the Court 
was addressing itself only to the evidence against the 
Rosenbergs, the result is the same: If Rosenberg’s convic- 
tion “could not stand” on Elitcher ’s flimsy story, how 
could this petitioner’s? 
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V. Reliance on Certain Points More Pnlly Discussed in the 
Petition in No. Ill, This Term 


Evasion of the Treason Clause of the Constitution 


The question of the effect of the employment by prose- 
cutor and judge alike of the characterization of “treason" 
as describing the offense with which defendants were 
charged is one as to which petitioner takes a joint position 
with his co-defendants, who will be petitioners herein in No. 
Ill, this Term. Petitioner, in the interests of brevity and 
convenience, respectfully begs leave to incorporate herein, 
and rely upon the discussion of such point in that petition 
(No. 3 of “Questions Presented" in that petition, discussed 
at pages 27-30 therein). 

Its availability to petitioner is the more striking in that 
but a single witness, Elitcher, testified against petitioner, 
with respect to any conceivable event which might be re- 
garded as an “overt act." Moreover, none of the overt 
acts charged in the indictment relate to conduct of this peti- 
tioner, or refer to him. 


Effect of the Trial Judge 1 s Conduct 


As stated above, p. 10, note 6, this petitioner takes a joint 
position with his co-defendants, petitioners here in No. Ill, 
this Term, on the claim of prejudicial misconduct of the 
trial judge, and joins in the appendix to their petition par- 
ticularizing such conduct as well as the portion of their peti- 
tion discussing it (No. 4 of “Questions Presented” in that 
petition, discussed at pages 31-39 therein). 


Constitutionality of the Statute and Sufficiency of the 

Indictment 


The question as to the constitutionality of the statute 
under which the indictment was drawn, and the validity of 
the indictment under the statute as construed, is one on 
which petitioner takes a joint position with his co-defend- 
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anlsi who will be petitioners herein No. Ill this Term 
Petitioner, in the interests of brevity and 
spectfully begs leave to incorporate b^n ZT,"^ 
the disenssion of such point i„ P J^uZ Z^Zl 
of Questions Presented” i n that nptitmn > ‘ , 2 

pages 19-27 therein). . P * ’ dlscussed at 


VI. Kidnaping and the Motion in Arrest 

in Fri<th^ rt n & ir su ^ se ^ uent io tbe decision below, adhered 
m Fnsbtev. CoUzns, 342 17. S. 519 (March 10 1952) toft 

doctrine of Ker v. Illinois, 119 U. S 436 ItHif ’i t 

HSE^^ra 

4 L P e* L°w tt d r PiDg 

apply to tote^nafional S? 7 differe "‘ c0 ” s “- 
toierstote ^ 

iow a defendants* to-ought^be tore 
Pmted States v. Nonsoher 119 U S W ttrial%, ^ ^ 
dition on a different offense than ffmf after « l fa- 

and Cook y. Ported Ntotos 288 U S 102?*^ “ W “ r . rant) 
diction wh™ seianre is in v'iol.4 5444, £7 S - 

Code, U ” itad Sta ‘ aa 

P.B.I. canght «p 4b hfa^nd WgMh™? T’ ?' 
lays him here'. (R. 1534). CoXtdeooew! htr ■°'‘ 

trusted to the State Department, 5 17. S. C Sec 

who coirnnonicato with a foreign government s '2 * 
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controversy with this country are guilty of a felony, 18 
U. S. C., Sec. 983. The procurement of the return of indi- 
viduals, whether by right, under extradition treaties, or as 
a favor, independent of such treaties, is a part of the sub- 
ject matter of 1 1 friendly international relationships. ’ ’ Fac- 
tor v. Laubenheimer, 290 U. S. 276, 298. 

The powers of arrest of agents of the F.B.I. are confined 
to our territory by a rule of construction, required by inter- 
national law. If a hearing were to disclose either that they 
invaded hf ex i co as the literal meaning of the prosecutor's 
statement (R. 1534)- would imply or that Mexican individ- 
uals (or officials) acted on their behalf in beating and kid- 
naping petitioner, there was a violation of Mexican terri- 
torial sovereignty by their conduct. 

The result would be an absence of power, ab initio, and 
could not be ratified by service of process after petitioner’s 
arrival here, Cook v. United States, supra. 

Apart from the violation of Mexican sovereignty, there 
was lawless usurpation of the foreign affairs functions en- 
trusted to the State Department, on the facts indicated in 
this record. The Ker case left open a question that should, 
in the light of McNabb v. United States , 318 U. S. 332, be 
answered differently in respect of the responsibility of this 
Court for administration of federal criminal justice, a re- 
sponsibility for maintaining “civilized standards of pro- 
cedure. Consideration of self-limiting policy in reviewing 
state action ( cf . Ker and Frisbie ) are “wholly irrelevant 
to the formulation and application of proper standards for 
the enforcement of the federal criminal law in the federal 
courts” (318 U. S. at pp. 340, 341). 

The Court of Appeals declined to decide the point (R. 
1668; 195 F. (2d) at pp. 602-3). Instead it held that it had 
been ‘ ‘ waived ” by the petitioner. Such a harsh result is not 
understandable in view of petitioner’s reliance, in the form 
of procedure employed— motion in arrest of judgment on 
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States v. Rauscher, supra. And the Court did not 
attempt to reconcile its decision with this Court’s holding 
in Cook that an objection of want of jurisdiction based on 
the violation of international law there involved was not 

“lost by entry of an answer to the merits” (288 U S *t 
p. 122). 

Conclusion 


It is respectfully prayed that this petition for a writ of 
certiorari to review the judgment of the court below should 
be granted. 

Howard N. Meyer, 

205 West 34th Street, 

New York 1, New York, 

Counsel for Petitioner. 


Harold M. Phillips, 
Edward Kuntz, 

New York, N. Y., 
Of Counsel. 
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^ Jttaohed or# ooptee e/ letter# from the above 

subjects to Senator Irving M . Juet, the eon tent* of which 
- ero* elf -explanatory. These letters were recently furnished 
to the Bureau by Senator Jvee iptthout cower letter • 
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Bureau ft lee reflect no subject files on the 
above individuals and references were not reviewed • 

You should Chech your files for any pertinent 
information concerning the above-oaptioned individuals and 
thereafter fee gutded by our rent Bureau tnstructtons concerning 
'the hamJItny of security investigations. 
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iMlMid bcrnlth for your iafomtioa art photo- 
static copies of too eoumunioations raaalvid by Kr. Sua 
Qrafstrou, Pimaut Representative of tho Swedish Delsgstioo 
tho Uni tod Rations, froa A. F. Lory, 43Ui Sunaot Boulevard. 
Loo Angelee, California, criticising tho Qnitod States* position 
in tho Koroan conflict and tho convictions of tho Roecnbergs, 
oh eosnunleations were asdo available to this Bureau. , j 

A shook of Bureau files cel* Fr^Csry ref loots that 
early in 1952, Judge Irving R. Kaufash, who was tho trial Judge, 
in the Rosenborg ease, use in receipt of a 00 — unication froa 
Levy labeling Judge Kaufaan, "the world’s best known Judicial 
■order er.” The Los Angeles Office has also advised us that in 
1948 Levy circulated various letters criticising conditions in 
San Francisco and attacking several lasyers and one Federal judge 
in San Francisco. Postal authorities are presently watohlng 
Levy*# coununi cations as a result of several complaints having 
been made to the Post Offioe Department concerning him. Vo 
additional identifiable information is contained in our files 
tjooeemlng la^fV rt V 

^ ‘ " : (65-58236-251) (1273) 
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Director, FBI (65-58236) 
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JULIUS BOS Elf BERG, «U 

V ESPIORaOE B . / ... 
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Beurlet 4-23-52 concerning A. P. .levy, 43U$ Sunset . 

A Boulevard, Los. Angeles, and pointing out that the postal authorities 
arewatching Levy's conmuni cations as a result of several complaints 
having bean made to the Post Office Department concerning hisu 
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Boolpsed her eel th are two photostatic copies of ooamuni ca- 
tions reoeived by Mr. Sven Qrafstran, Permanent Representative of 
the Swedish Delegation to the Onited Rations from A. F. Levy, 
criticising the United States' position la Korea and the conviction 
of the Rosenberg| which cosouni cations were made available to this 
Bursas by the State Department. 


You nay make a copy of each cooeunl cation available to 
the postal authorities locally for their lnfomatlon. 
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SAC, New York (65-153W 


July 10, 1952 


Director, FBI (65-56236) 


JULIUpROSENBERG, at Al 
ESPIONAGE - R 




* i 

Inasmuch as there have been no recent 
submissions to the Laboratory in this case, the 
specimens listed below, which were submitted by 
your office, are returned herewith. 


Copies Retained in No Copies Retained 

Bureau Files in Bureau Files"' " 


Q28 and Q29 
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002^/6-3252 

0029 


(in - nr «> ota) — concroufjDQ® not private to cxtzzsrb to 

THB M«RT> or TH1 SWEDISH SKLEQATXQH TO TOE TO 

♦ ^ 

' / 

;ted herewith la a copy of a note dated June 10, 1952, 
from UTo SrenOref stroa, the Permanent Representative of the Svedlah 
Delegation to Xhe TO, enclosing (l) a latter frost a private citizen 
of the TO concerning the prisoner of ear exchange at the Korean 
Croce legotlatlons, and (2) a consnonlcatlon concerning the condensa- 
tion of the Rosenborgs for treason 

JoffSr- ■ c 

Enclosures? 


,< , < 


^tn 


lo Vote from Bead of 
8eedieh Delegation 

2. Communication from 
Private TO Citizen 
re VOW Exchange in 
Korean Truce Hegotlatlone 

3. Communication from . 
Private TO Citizen re 
Condemnation of the Rosen° 
bergs for Treason. 
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SWEDISH DELEGATION 
TO THS OTHSD XATZQSS 



lev York, June 10 , 1952 


My deer John, 

i 

Aa these caaifinnications, vhich I have received by poet, 

1 

beer signatures and addresses I hand then over to you for 
the possible interest they night have for the proper 
American authorities. 

Yours sincerely. 


/S/ SVXB QRAPSTROM 

Permanent Representative. 

i ’ 

/ ' 

ancle. 


Mr. John C. Bose, 

Minister Plenipotentiary, 

United States Mission to the United Sat ions, 
lev York, M. T. 
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Mr* Bren Grafetroe, 
(3 But 64th Street, 
V .1* 81 I.T. 


Los Angeles California, 
Nay 26 th 1952 


•txi 

Z understewl that you r e p re ss nt a foreign power la tha 
•ttiitad lotions* aes#*>ly now to tha United State* of Aaerica or la 
tha i^utj therein. Z aa a natlse-born citizen of the latter country. 

On MimZS of all tha good people of your ccumtry and eraryone •!*•* 

I aa aaklng you to exert all jour poser to effect the ece^tanc*^ 
the Chlaeee Cowanlete offer of prleonar exchange at the truce confer- 
tacts bov 1a stssloB la fcnto 

She "doited Bationl, <?f |Wch ay country la a aeeber, (ilka 
a chain ehich ia no etrcagar than tha weakest link) Met 
critically ask othervise because the C oaa t i mle te In good conscience 
£^££eiltog conditions could not *^* *°~- 
one aey not ebuee the right of free speech *~^J™^*^1*** 
untrue end Sever* punisbaent is provided, for those that night ei^ep- 
caaent court proceedings . Such records are by law final, coo- 

«d thuy ub» ttot tt- ~r.t for- « •**£*"> 

robbery in all farm and even aurder perrada your AP* 

fSuHf gangsterism are even aided by 1 *£^4^*1^ 

S or property U **»«» ^af «UbUrt.d 

law. until nov daapltu tt. r « cy * tg n of tin propueaniacfliuuj 
SlUTsut.. ofU.rlc 1> mu wputud to t» a» «« »urt»ri. mUou 

la the acrid. 

your effort* to the end, abort suggested, wiU. deaoiuitijte 
to the rest of the eorld, as to your sincerity to the lofty principle* 
established by the -United laUoru»* , 

dadous to aak tha enemy to allow their unlnforned ceptive to be leTt 
to thTbands of countries that are unable to t^hoU, protect or defend 

their own fora of government. 

trusting you wUl appreciate the necessity 
peace before *. can earn tb# right to ^ ^ kto<to.t 

regards to the pacpla of your country and yourself, I aa aoat 


Resp e c tfully, 


Sunset Bled. 

M Angeles £9 California. 
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M, THE osrtap STUBS A COCTtTRr Of FOTESTIAL MHPP^TOTgt 


8®#«ib«rg» btvt bam eaidnaMd to death for the se> 

«r*t of the «o«t deatructive weapon of force. Everyone bates and 
despise* a traitor. Ilia blind can not lead tba blind. Are there any 
eoraa than those that have condemned then? laand Judges aith Hitler 
" deo loglaa sit oo the benches of our courts p and by their on 
built records, which they nay not deny, mill recognise no lav except 
Judicial force. Here they aid In the worst fonts of aadla tlc nadi r 
and all fores of robbery, where their acts becoae the acts of every 
peraoa of the land. Any oligarchy like the United States that Masquer- 
ades under the pretense of constitutional government, la not entitled 
to the exclusive knowledge of such a weapon and the Boeenberga could 
have done no wrong by the act they were convicted of and therefore 
should not be pu ni s he d. We dropped bosba on Geraany because they 
could not control Hitler, Other countries have the same right to 
drop boobs on us, under these indisputable conditions that now 
exist la the United States today, Thera la no way to fool all the 
people all of the tine. That's all. 

Write APELL, fc31k£ Sunset Blvd. Los Angelas 29 Cal. for further in- 
formation. 
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FROM : 
SUBJECT: 




L. B. NICHOLI 

B. T. HABBO 

Juliu Q Rofebn befrg 
Espionage - R 
6$-£8236 


DATE: 7 - 1 6-^2 
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NO'-' Ff'T^OED 

20 JUL 1 8 1S52 



There is attached the file which has been maintained in the 
ratory in connection with the above captioned matter. It is desired 

■ ,>5 J this f * le maintained as an enclosure behind the main file in the 
^>>necords Section. 
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Office Memorandum •' united %vtes government 

To , Director, FBI (65-58236) D * TB! 7/18/52 

from « SAC, Philadelphia (65-U350) 

SUBJECT] JULIUS ROSENBERG 
ESPIONAGE - R 

> Bebulet dated U/15/^2* 

GIAUBIR undesirable at this time* 

The result, of this indices search should he furnished promptly. 
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INVENTORY OF PROPERTY ACQUIRED AS EVIDENCE 


Title and Character of Case 


Newark Field Division 


7/25/52 (Date) 

Julius Rosenberg 


Espionage - R 



Field Division File Number 65—4085 
Bureau File Number 65—58236 


Description of Property Being Held 

Two photostatic copies each of two applications for employment of JULIUS 
ROSENBERG, dated 11/7/41 and 2/10/45, at Federal Telecommunication 
laboratories, Nutley, N. J. 


ftT T. T ??— r* --rv*T rrV'T\7*TTT) 

v r ~ *T' v***, * " “7 ~ TT ^ ”y£) 

Date Property Acquired and Authority for Acquisition 3/10/52 
Consent 


Source from Which Property Acquired 


CHESTER E. JOHNSEN, Assistant Vice President, Federal Telecommunication 
Laboratories, Nutley, N.J, 


Location of Property 19th floor Exhibit Room 




Reason for Retention of Property and Efforts Which Have B 
Dispose of It 


Evidence - for possible future reference. 
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D nAL esP-R. USA MYLES J. LANE ADVISED TH^ OFFICE 

JULIUS ROSENBERG, ET E FOR MEXICO ON VACATION y , 

EMANUEL BLOCH, ROSENBERG ATT _ BU) CH WILL ADVISE LANE / ,\ 

apptjoT AUG TWENTY* ouvivn 

THIRTY NEXT UNT . WILL BE ADVISED, 

or HIS WHEREABOUTS WHILE IN MEXICO 
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Legal Attache 
Mexico, Dm T • 

John Edgar Soever, Director _ 
federal Bureau of Investigation 
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Qf\\ ' 'Y&ubSectt JULIOS BOSEMBIBO, et «1 
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gules Jm Lane, United States Attorney for 
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•/ &i* «hereafccut* ®kfl* in MextcOm 

Tor your information, Bloch in a 

attorney in Coanunijt circle* ond he* teen 

imHaui fcanttniet front organ ieationsm [The Bureau. 
£^™* dc*iTet£t on active investigate be con- 
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FOIPA DELETED PAGE INFORMATION SHEET 


Page(s) withheld entirely at this location in the file. One or more of the following statements, where 
indicated, explain this deletion. 


1— j Deleted under exemption(s) 

material available for release to you. 


with no segregable 


□ Information pertained only to a third party with no reference to you or the subject of your request. 

□ Information pertained only to a third party. Your name is listed in the title only. 

□ Documents originated with another Government agency(ies). These documents were referred to that 
agency(ies) for review and direct response to you. :> 

— Pages contain information furnished by another Government agency(ies). You will be advised by the FBI as 
to the releasability of this information following our consultation with the other agency(ies). 




Page(s) withheld for the following reason(s): 



t 4 


3T For your information: 
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Office Memorandum • united states government 


TO I 
/j' FROM t 
^^SOBJBCT: 


Director, FBI (65-58236) 
SAC, Hew York (65-15348) 

jdlidsQosehberg . 

ESPIONAGE - R 


DATE: AUgUSt 7> 1952 




A check of the indices of the NYO does not disclose 
any information that would make an interview of JOHN J. 
GLAUBER undesirable. 


1 - Philadelphia (65-4350) 
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Office Memorandum 


\ % , 

UNITED STATES GOVERNMENT 







0*Vfeom » 


SUBJECT: 


Director, FBI (65-58236) 


DATE: 8/13/52 


SAC, Philadelphia 

jdlius Rosenberg 

ESPIONAGE - R 


(65-4350) 


, n « COS** 1 **® 


Rebulet dated 4/15/52. 

On 8/ll/52 JOHN J • GLAUBER, Lansdale Tube Company, Lansdale, 
Pa., was interviewed by SA ROBERT G. JENSEN. GLAUBER stated that h* 
did not know anyone by the name of JULIUS ROSENBERG. He advised that 
in 1941 while at the Federal Tel ecommuni cation Laboratories, he was 
responsible for hiring people in the Vacuum Tube Laboratory. He was 
of the opinion that if he met ROSENBERG it was as an applicant for 
employment. GLAUBER advised that the interviews he conducted were, 
at times, for periods of two or three hours, dependent entirely on 
the applicant's teohnioal background. He advised he had no independent 
reoolleotion of ROSENBERG as an individual. 

A photograph of JULIUS ROSENBERG was shown to GLAUBER but he 
was unable to recognise him as anyone he had ever met professionally 
or socially. 




This matter is considered RUC* 

RGJ: JUB 

1 - New York (65-15348) HRJOffDFn * 118 






EX. -80 


AUGU5JMSI 







L'ViS 


"P ’i£ 




























. r- ^ 


r 



•<»» i * 


FP-7n 

O-io-iw) 




*-“v 



IGATION 


FORM NO. 1 

THIS CASE ORIGINATED AT 


NEW YORK 


FILE NO* 


EXM 



REPORT MADE AT 

DATE WHEN 
MADE 

PERIOD FOR WHICH MADE 

REPORT MADE BY 

NEW YORK 

8/18/52 

5AS-8/S/S2 

JOHN A. HARRINGTON 

TITLE 

G 



CHARACTER OF CASE 

JULIUS ROSENBERG 



ESPIONAGE - R 


SYNOPSIS OF FACTS: 


t. 


. *v 

S v 


pV 0 

r \.i 


d 




(*'* 


) 


i 1 


A - 9^J 









Petition for a writ of certiorari . y 
filed by the ROSENBERGS in US Supreme 
Court? 6/7/52. EMANUEL BLOCH, attorney 
for the ROSENBERGS, filed an appendix 
for this petition consisting of 38 
pages purporting to be a documentation ( 
of the judicial misconduct of Judge ' 
IRVING R. KAUFMAN , BERNARD and RUTH 
GREENGLASS and SIMON SLUTSKY re inter- 
viewed in effort to identify unknown 
consultant of JULIUS ROSENBERG. 

Interview set forth. BERNARD 
- &LASSH AN has visited ETHEL ROSENBERG 
at Sing Sing and has been in contact 
with DAVID ROSENBERG, brother of 
JULIUS. Results of these meetings 
set forth. -National Committee to 
Secure Justice in the ROSENBERG Case 
raised funds to prosecute appeal and 
has moved from 2^6 Fifth Avenue to 
1050 Sixth Avenue, NYC. 
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Copies continued 

2 - Boston. (Info) 

2 - Chicago (Info) 

2 - Cincinnati (Info) 

2 - Cleveland (Info) 

2 - Detroit (Info) 

2 - Indianapolis (Infq) 

2 - Los Angeles (Info) 

2 - Miami (Info) 

2 - Newark (Info) 

2 - New Haven (Info) 

2 - Philadelphia (Info) 

2 - Pittsburgh (Info) 

2 - San Francisco (Info) 

2 - Washington Field (Info) 
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DETAILS; 


I. PROSECUTIVE ACTION IN 
U. S. SUPREME COURT 



.. : . T > i 


.xAi 


A. Filing of Petition for Certiorari and Appendix by EMANUEL H. 
BLOCH, Attorney for JULIUS and ETHEL ROSENBERG 


_ . „ HAROLD B, WILLEY, Deputy Clerk of the U. S. Suoreme ~ $ 

Court, Washington, D. C., advised SA HOWARD FLETCHER, jOfcC of 

Wa ® h i;^S% Office that EMANUEL &T BLOCH, attornWlor _JULTuS 

and EMELq;osarr.SRG. filed in said court a petition toi a wri t of " 
cer tiorarxVon behalf of the ROSENBERGS together with an appendix. 

The petition for a writ of certiorari is 60 pages. It set forth 

a summary statement of the case and raises seven questions which 
are set forth as follows; 

t I! 1, „ Whather> Sections 32(a) and 34 of Title 50 of the 
united States Coae, on their face and as construed, are so vague 
and indefinite, as to violate petitioners* rights under the 
First and Fifth Amendments. 

, , Whether toe indictment herein fails to state a 

crime in violation of petitioners’ rights under the Sixth Amend- 
mem • 

3» Whether the conviction of the petitioners rests on 
(ArtT a iIi n Sec th 3) C ° nS titUti ° nal provisiona with regard to treason 

-■ a 

,, . " 4 « Whether the conduct of the trial judge deprived 

the petitioners of a fair trial in violation of the Fifth and 
Sixth Amendments, in that; 

, . . , . by - a course of conduct, he displayed bias 

their S guilt petit ^ oners conveyed to the jury his belief in 

, , , , "(L) by instructions to the jury, he licen^pd it- 

to take into consideration factors outside of the evidence. 


>• 


“ 3 ~ 


- if “*“■ 
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.... (° ) by Instruction or otherwise, he presented 

to the jury a one-sided and distorted view of the evidence. 

, , , ”5; Whether the admission of the following evidence 

Petitioners of their rights under the First, Fifth and 
Sixth Amendments: 

, tb® admission of evidence of lawful opinions 
as prooative of an element of the crime, in violation of peti- 
tioners rights under; the First Amendment. 

oe . , "(*> the admission of evidence tending to 

establish petitioners* membership in an association, as, per se 
probative^ an element of the crime, in violation of petitioned, 
rights unaer the First Amendment. 

. 'V c) admission of the evidence, set forth 

I 11 a b° ve » 1 having no relevance other than to propensity 

cha ?S ed > and being highly inflammatory and * 

*2 in vic,lafcl °n of petitioners' right to a 

fair trial under the Fifth and Sixth Amendments. S 

.. . "(d) the admission of evidence tending to connect 

, JULI ^ s ?®»BERG, with 'Soviet spies,? vmooS?** 
ith the crime charged, having no relevance other than to 
propensity to commit the crime charged, end being hiehlv 
inflammatory ana prejudicial in nature, in violation of the 

Amendments ? * t0 * fair under the Fifth 011(1 Sixth 


_ A the admission of proof of trie telephone 

conversations, tenaing to establish the connection in (d) above 
absent a proper evidentiary foundation. 1 ' ove * 

judicial ^prosecution 

»der“8 a U t !sfc' 1 Se t =: f 34^ e3=03 ' Tl ° latod ri^ts 

lT „„ , "7* Whether the imposition of the sentence of death 

3 . Crue J ^d unusual* punishment, in violation of petitioners* 
rights under the Eighth Amendment." i eeim oners » 


- 4 - 
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of the t)etit?nn° f T« eS LF?J ntS 4 . ls 141011 taken U P In the balance 
? n /| pend ^ of 38 pages dodSenting^he jJldi^aWscon- 

fSkSLf&ngJ 1 " R> KAlTIMAN - IWS 

governmenti's'caS ? 1 ™ 63 “ d raem P hases °f koy points of 


wi tnesses » 


"B. Protection and rehabilitation- of the government 


course of ^ir^rec? Z ^2^““® ** defendants ln ** 

in tho course o^fteiTc^oss-L^naM^?"* 10 ' 1 ° f ““ def ° ndont3 
court's reLWfu^tlf^fc^ J «“ 


B. 


Coot" 8 0f GoTOrninent ’ s Brief in United States Supreme 



TTT Smithf il^n U ? 1 t “ d sta , te 3 Attorney JAMES B. KILSHSIMER 
ill, bouthern District of New York adtH<?nH fv, 0 *. 4 .^ 

replv brief was fil^ «« «,! tt ?f K i d « at the government's 

otC foti a a 7 i lidd in ^n® United States Supremo Court on Tui'tr 

thn t- hL’o s ^ istant United States Attorney KILSHEIMER advised ^ 
about Octobe? 13 Com,t would c °nveno on or 

in this matter wjuld be ha£ded a doKn e 0 n P o? 1 af tlr ttet^ateT C0Urt 
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II* INVESTIGATION TO IDENTIFY CONSULTANT 
CONTACT OF JULIUS ROSENBERG 


A. Interview With RUTH rrRPmwar.fi g<s 


r\i 


I!- ^T¥ fcHEENGIASS, self •confessed espionage agent and 

wfTe of / pA V iATgREENGIASS , self •admitted espionage agent advised 
SA MAURICE W Av OHC ORAN "and the writer that she first heard about 
the consultant friend of JULIUS ROSENBERG in 1949. It is noted 
that in hi3 previous interview DAVID GREENGIASS had stated he 
Jf ROSENBERG, convicted Soviet espionage agent, 
f ono t t 2?’S x 5 A YP about his consultant friend in either 1948 or 

dates in relation to an accident his 
wife had haa and believed that his wife could fix the date more 
accurately than he could* 


, ftl _ i. GREENGLASS advised that on or about February 26. 

1949 she had an accident and cut her leg which required medical 
attention. She recalled that things were not too good at the 

she P asked S mvrn d i-o A >[ ID Wer ® in noed of mone Y* She recalled that 
as £ ed D f VII) to borrow s ©me money from JULIUS. She remembercc 
DAVID told her that JULIUS ROSENBERG told him he had a friend 

from whom he borrowed money, and RUTH told DAVID to borrow some 
m ? n0 Y JOIIIIS through this friend. She remembered that 

allQ v f as injured JULIUS ROSENBERG gave DAVID 
^ G • 9P • HUTH stated that DAVID 1 s father died on March 7 19k9 

and JULIUS ROSENBERG laid out the money for the burial plot 
P a J*£J s J har ?, °£ ^RNARD, DAVID and himself. She remembered 

^rTTM^nH r Qr bhat J 5 LIUS had told him in private the money 
JUI,IUS i£fJ^ urn i shfid for the grave was not a loan since there 
J. jS fier £J? relationship" and that JULIUS had a friend who 
staked him. ihls friend was a consultant for a dam project in 
Egypt and earned a lot of money. He was also employed by the 

a ? d ba £ ause of fte extra money he made as a consultant 
he did not miss the money ho gave to JULIUS. 


RUTH GREENGLASS advised it was her impression that 

tbia o:f was single and was paid on an hourly basis 

probably between $4*00 and &5-00 an hour. She stated that 
figuring an hour as a basis on a 40 -hour week meant that 


6 - 


NY 65-15348 



this consultant would earn about $5200.00 a week besides the 
government salary. She stated she is positive now that DAVID 
never told her this consultant made $5200.00 a day because sho~ 
is certain that such a largo amount would have impressed her and 
she certainly would have been more curious about the individual. 
She uoes recall DAVID telling her that JULIUS* friend had been a 
onsultant on a dam in Egypt, but she could not now recall DAVID 
telling her this friend had flown to Egypt. 

. „ . Sl } e stated it is her impression this consultant must 

bav f 5?° n ^ arodnd age, and must have been very 

friendly with nim. She stated she gathered this impression bo- 

cause she is sure that if the man were married his responsibilities 

would prevent him from giving money to JULIUS; further, that only 

of JUIjIUS would lend him money. She believes 
J his man was a contact of JULIUS and was either working 
“tJ" a l ;a r e of his espionage activities. She also 

a1 ^.? T eb that tliis friend was not a Russian who paid JULIUS since 
JULIUS would never refer to him in the manner in which he did. 

Sho stated that when JULIUS referred to his Russian friends tiicro 
could be no mis talc o about it. She agreed that DAVID was mixed 

up as to the year 1948 and was certain that if ho wore advised 

her injury tool: place In 1949 he would more clearly recall the 
Incident concerning the unknown consultant# 1 

She also stated it was her opinion that if this 
unknown consultant were an individual of world repute JULIUS 
would somehow have indicated this fact to DAVID, BERNARD and 

S d -, tha t DAVID was confused about the sum of 
J a Y and. believer, it is the result, of his discussion 
with h^r of the probable amounts this unknown friend received 
for his consulting work. She stated that when DAVID first told 
her a bont him one mentally figured out how much the man would 
earn, ohe recalls calculating that the man raado ii?4*00 to 65.00 

v2nn°nn &nC } °f bas ,J' s of a 40 -horn- wed; would probably mako 
$>200.00 a vreok. She distinctly recalls that figurine on thn 

of $>200.00 a week the man would mako approximately $510,000.00 cT 
yc ar • ^ 


She further stated she could 
her the man flew to Egypt on his job. 
never told DAVID where this man lived 


not recall DAVID telling - 
She recalls that JULIUS • 
hut It is her recollection 
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York° ld DAVID on onG occasion that man happened to bo in New 


S. Interview With BERNARD IGREENO IASS 




/ 


-npropAM r.^ Ri It RD Gr J l r' 3TGLASS was interviewed by SA MAURICE W. 

Wri i or on Jul y 16 ' 1950. He recalled his brother 

JULTUg h Ra^HR^nr n0 % i ? im tiiat hG h , ad borrowed somo money from 
JULIUS ROSj-.NBaRG and nad suggested that he also ask JULIUS for 

money* BERNARD recalled that v/hen ho asked JULIUS for some 

friend^R^^^ him *} e had borrowed money from his consultant 
r } 5 haQ rccentl 3 r a sked his friend for more money and his 
friend had requested that JULIUS repay him the money he had 

previously borrowed. JULIUS told BERNARD he woSld Lk his friend 

Il00 S 0(^n°? C ? oe ? auso in his consultant work ho could make 

ln d ? ys ° r SO * B3raiA R D recalled JULIUS told him 

that the consultant worked for the government, but had no idea 

brancb * *} e stated that on one occasion JULIUS told him 
that his consultant friend did not need the money JULIUS bad 
borrowed from him and could wait until JULIUS repaid it. ' 

. , BciRNARD stated it was his impression that this 

individual, friend of JULIUS, was single and probably a friend 

ind^boS 0 ^* , ^ PlG f RD was questioned as to whether JULIUS over 
indicated to him the position in the engineering world t K at 

consultant held, BERNARD stated it was his impression 
that the consultant friend was an engineer, but not of anv 

been^wid-i?^ 1 ^* stated that if tbis individual had 
£« Wldt 'iy engineer he is certain JULIUS would have 

told him. Therefore, he stated that from the "lirht wav” jijr.rm 
reforrod to the consultant friend when ho told abSut his 
for a repayment Ox tho money he had loaned to JULIUS, it was his 
Impression that JULIUS treated him In an offhand manner a£d tta! 
th© incti /idiic*! w&s not v©py prominent# 

, ^ ?^i ^‘ C; c a ll® < i that in tho late winter of 1948 and the 

spring of 1949 business in the Pitt Machine Products iSc w^ 
very slow ana there was very little money coming into tSe’^hon ♦ 

onsequontly he believes that he first hoard about . 

ft,lond in tho late winter of 191,8 or the tpring of 849/ °£c ^ 
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further recalled that on March 7, 1949 his father died and JULIUS 
ROSENBERG loaned him money to pay for the burial plot. He 
belie vod that this money was secured by JULIUS ROSENBERG from 
his consultant friend. i 

C. Interview With SIMON IS LUTS KY 


SIMON SLUTSKY was interviewed by SA MAURICE W. CORCORAN 
and the writer and gave his background as previously reported. 

He recalls that he was. studying at Columbia University for his 
Master 'Si -Degree from September 1946 to June 194?. He recalls 
that LEIJf ARNOLD was also a graduate student at Columbia; that 
MAURICE At^BlOT had boon at OaliJ’omia Tech before the war and 
was a friend of Dr. THEODORE/ VON\kARMAN, He stated that BIOT 
and ARNOLD formed a company bearing their name and that he, 
SLUTSKY, had been working for them since 1947. He recalled that 
in the spring of 1947 .ARNOLD offered him a chance to do some work 
for VON HARMAN . Ho advised that this work was computations on 
the Aswan Dam and roaeily identified the report ho gave to the 
Chemical Construction Company, a copy of which has boon proviou 3 lv 
submitted to the Bureau. J 

He -stated that the work he did was of rather a primary 
nature and was offered to him by ARNQLD because ho had 
taken a degree in civil engineering. "He stated he was anxious 
to perform this work because it gave him an opportunity to work 
with Dr. VON KERMAN who was one of the foremost men in his field 
in the world. lie an vised that VON RAHMAN outlined the problem 
he wanted him to do and that he received ^2.00 on hour for his 
work. He stated it took him approximately 150-200 hours to 
perform the work, and that to impress VON KARMA N with his 
ability n-j told VON KARMAN he did the work in 3 0 hours. Thus 
instead of receiving 0300. 00 to 0400. 00 for his services he 
actually receivod only 0100*00. 

No recalled that he brought his computation to VON 
KARMAN* s offico. VON KARMAN quickly looked over his report and 
told SLUTSKY his equations and formula were wrong; further that 
he had made a mistake in his mathematical computations, SLUTSKY 
further stated that VON KARMAN told him what corrections to male© 
how to pursue the problem, and gave him the correct answer. Ho * 
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SLraKr^ld^^* 10 ® hls hoad 111 about tw ° minutes. 

SLUTSKY said he wao amazed to think that VON KARMAN did in two 

to do r on “ S in hlS toad What had takon hlffl «0 to 200 hoSrs 

i -» kl/UTSJQT Q-d ViSOd. WhGfth/llG il 8 ,d ro&dG <a f" , r*T»r»r'n*t- 4 r\r^o 

ho d id m an°of h hi'' r w PO v fc \° . V/ILLIA3 -J yteh to accept it. Ho stated 

In thf nffw Y?£ k at h0m ® only saw PERL ^ VON KARMAN 
*“ s® ' °l T - ico cn either one or two occasions. Ho stated he was 

anxious to make the acquaintance of PURL, but on no occasion did 

he ever havo any social intercourse with him nor did he have 

a-ked PERL°what S?* H ° stated tiiat one occasion he 

P 5 R J*.^ at ^hc Problem was all about and PERL outlined it 

to him briefly. He recalled that ho asked PERL how ho ir tended 

SLtraffi°stet ( .d r ?! 1 d?d 8n<1 . S 5 iL t0ld hl “ 4110 method was'tc *so. 

tEf S 5 J* *° d be did "ft kr ‘ a -' what PERL was talking about at 

that time, nor does ne know now. Ho stated that PEEL»s method 

of solving tho problem was still too. advanced for him. 

„ . ^ SLU J SKy stated he me t . FRANiOp AREl/ELL of tho Chemical 

construction Corporation at the latter" s office on one or two 
occasions in connection with SLUTSKY* s -report. SLUTSKY 
recognized WILLIAM jffi&L«s picture and also recognized the 
photograph of BSTT/G;M)ERS. Ho recalled that fboSt 1946 ho 
3 pent a weokond at Crystal Lako Lodge, New York, and SANDERS 
Z H til0 “toftolnor.. He also remembered Sat I^SI rS 
froubador'" 0 ” “ progI ' am hsard 0TOr called "Shoeless 

Ho stated he had never heard of PERL until ho m*do 
nis acquaintance working on the Aswan Dam. Ho stated that ho 

or the b0#a * ° f th * Col^s^Party 

or tne roung Communist League or any other subversive trrmm ^ 

Je recalled that he was a member of the PAECT when 'ho f 

roeaSY™ Y K ? ll0 “ B «“*>“* ln W- HTjutad & Slot 

11 over signing a petition for MORRIS U, SCHaPPFS nm> 

?i t ?3M n f.V° oUns °i *5® congress of Imerie^-Seviet PrlendsMu 
in 1943 as a representative of tho PAECT. He statad ? 

nad had n ° V0P Wd hfroad 

'.oout nim in tho newspapers 1 


><*• 
yo i 


.<:* m&t e&r r wr * ' i ? r ptt sttty 

BY 


V 


■y tAl>Tf >V™V 8 TKY 

CArJ/^-OVED By , 


/„ r 


• <i > 


/ 
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III. VISIT OP BERNARD GREENGLASS TO HIS 
SISTER, ETHEL ROSENBERG, IAND 
CONVERSATIONS WITH DAVID /ROSENBERG, 
BROTHER OP JULIUS I 


BERNARD GREENGLASS, brother of ETHEL ROSENBERG, has 
been in contact with the writer from time to time and has 
advised of his visits to see ETHEL In the condemned cells at 
Sing Sing Prison, Ossining, New York# He recalled that when he 
first visited ETHEL in the Women’s House of Detention, New York 
City, prior to the trial on one occasion he attempted to discuss 
with her the facts in this case. He stated that ETHEL became 

V0 *7^ elU § 0rent 811 d y ened aud claimed she was innocent 

and that the entire case was a frame up; BERNARD stated he 

argued with ETHEL that DAVID GREENGLASS, his brother, would not 
lie and put her in jail, and that there must be some truth to the 
charges against her and her husband JULIUS. ETHEL told him she 
would not discuss the case with him, and if he did not stop 
talking about it she would not talk to him in the future. She 
also told him that she would not permit her mother, Mrs. TESoIE 
GREENGLASS, to visit her because her mother believed she' ahd~ 
VJULIUS were guilty and should cooperate with the government. 


BERNARD stated that in view of this position of ETHEL 
it has been his practice whenever he visits her at Sing Sing not 
to discuss the case or his family, but merely to talk about mutu-._ 
iriends and acquaintances from years ago, l lo stated that he 
visited ETHfliL in the early part of July and' or. that occasion she 
seemed to be more disposed to talk about DAVID, her brother, her 

motner, RUTH GREENGLASS , and the children, and seemed to have lost 
some of her antagonism. 


He stated she also mentioned the case to him and the 
fact that it was before the Supreme Court of the United States 
She also asked BERNARD if he had discussed the case with DAVID* 
ROSENBERG, brother of JULIUS, and BERNARD told her he had not 
ETHEL suggested that BERNARD talk with DAVID, stating that DAVID 
had told JULIUS he would like to see BERNARD, BERNARD advised ' 
that thereafter he contacted DAVID ROSENBERG. DAVID told him he 
had told JULIUS he was not sure now that JULIUS and ETHEL were 
completely innocent, and that he did not care for the actions and 
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* 


statements of the National Committee to Secure Justice in the 
ROSENBERG Case. BERNARD advised it appeared to him that DAVID 
ROSENBERG was quite concerned and that DAVID told him it was 
difficult for him to deny the truth of what JULIUS told him, 
but, however, he wished to satisfy himself of the truth In this 
case. DAVID suggested to BERNARD on his next trip to Sing Sing 
he discuss with ETHEL the facts In this case and advise DAVID 
of his conversation with ETHEL. 

t > 

i 

__ r BERNARD advised that on August 4* 1952 he visited 
ETHEL and she told him there was no truth in the government's 
witnesses and fact3 as presented in court. BERNARD told her he 
believed that the National Committee to Secure Justice in the 
ROSENBERG Case was left of center and that he did not like it. 

ETHEL told him that he should look into the facts of the case 
from her side; to bring DAVID ROSENBERG into his conversations 
and Investigate the case. BERNARD told her ho intended to look 
up the court records urith. DAVID ROSENBERG and that they would 
also call upon EMANUEL! BLOCH, ETHEL'S lawyer. She told BERNARD 
that BLOCH was in Mexido and would not return until after August 
20. He promised her he would see BLOCH on bis return. 

BERNARD stated it was his opinion that ETHEL was still 
as strong as she ever was. She told him that even if the 

government put them to death 3ho would assert her innocence to 
the end. 


BERNARD advised that DAVID ROSEN^RC called him on his 
return from Sing Sing and was quite pleased ho had discussed the 
case with ETHEL. BERNARD will meet DAVID ROSENBERG in the near 
future and DAVID and BERNARD will attempt to prove to DAVID that 
the government Is right, and that both JULIUS and ETHEL are guilty. 
He stated he is certain that if DAVID ROSENBERG is convinced in 
this fashion the entire ROSENBERG family will exert all the 
pressure they can on JULIUS to abandon his present position. 

BERNARD stated he believes that both DAVID ROSENBERG and h?s wife 
are anti-Comnunlst, and have supported JULIUS only because of the 
blood relationship existing. 
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IV. NATIONAL COMMITTEE TO SECURE 
JUSTICE IN THE ROSENBERG CASE 


This committee has continued to support the ROSENBERGS 
and has held meetings throughout the country to raise funds to 
pay for the expenses of the appeal and to support the ROSENBERG 
children who are now living with SONYA" iShd /BEIMBACH or /BOCH in 
Lakewood, New Jersey. ; • fir /ff "" 


0n July 11 , 19^2 the committee moved its office from 
246 Fifth Avenue to 10^0 Sixth Avenue, New York City, and trans- 
ferred its ROSENBERG bank account from the Madison Square Branch 
to the Times Square Branch of the Chase National Bank. 


V . TRIAL TESTIMONY MADE AVAILABLE 
TO PUBLIC BY C (MM ITTEE 


The 'Daily Worker" in its issue of July 10. 19^2 
contained the following announcement: "The entire 1800 pages 
of testimony in the ROSENBERG-SOBELL trial is being made avail- 
able to the public, it was announced yesterday by the National 
Committee to Secure Justice In the ROSENEERG Case. 

,, *Thi 3 step was taken because the Committee believes 

for a°new^ tr i al^ day record of the trial is the bGst argument 


v ^ , ' Th ? Committee said the trial record will demonstrate 

tnat political hysteria dominated the trial and resulted in "guilt- 
verdicts and sentences of death. Among other things found in the 

^ .T 600 ™* 3 the acfcual testimony by which DAVID GREENGIASS 
sent his sister, ETHEL ROSENBERG, to the death house. The telling 
admission rung from ELIZABETH BENTIEY and HARRY GOLD under cross 

JULIUS* ^ROSENEERG^ repUtation of thcs0 witnesses by ETHEL and 

"Copies of the trial record ^10.00 for the entire eight 
volume set may be ordered from the National Committee to Secure 
Justice in the ROoENBERG Case, 246 Fifth Avenue, New York. 
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SAC, Stir York (65-1531*8) 


Septenber 3, 1952 


Director, FBI (65-56236) ~f2 // 

RECORDfD-114 0,1 


JULIUS BOSHBERQ 
‘NAGS -R 


J , m * . 



!»«•«, in "jSr 8 !! ***! r * port of 84 John *• Harrington, dated 

mgu9t 10 » 1952 # »w Tortr, copioa of which wwrw Md* ftrallabl* to all 

Offices receiving a oopy of this ecmnnleatlon* 


t 5* fc ***• s F*»pele of this report states that Bernard 
Sth *L Roawnherg at Sing Sing, whereas It should state that 

* rl,lt - oopu * of tM * ■— 
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Date 


J&UB 8 sossnato, 

STHSL HD SEN SERB 

KSPIOHAGB - ft 


Date Property Acquired, a/U/». Sesreh UkU^UI u> «r e rt ».«, , 

KffSL BMfiyBttiQ, . 10 ****** with **rr*nt of 

Source From Which Property Acquired: f . 

i 4 * Person of KHii 90SSNBE3Q 

1 \ 

Location of Property or Bulky Exhibit: g mgktw . \ 

f ® r Retent i°n of Property and 7 

Efforts Fade to Dispose of Same; a., . , , 

»' VP .1 f the 

? f Pro P ert Y or Exhibit and 
Identity of Agent Submitting Same: 

0 » Drive Sriat Wa.teh 
One IAS gold aipaet ring 
•ubnltted by SA JDHI A. HASRIftOIOft 


at.t. ivrc?” r 'TioN chained 

**’•' v T w ’ 7*' Jl # Jpk Jk 
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BULKY EXHIBIT - INVENTORY OF PROPERTY ACQUIRED AS EVIDENCE 


Bum.. 65-SB236 


Title and Character of Case: 


New York 


.Field Division 


9-1-52 

/ 


Date 






1 ■‘J > -i . ^ ^ 

rfl -jp 


r T 

JULIUS ROSENBERG 

ethel 1 Rosenberg* 

ESPIONAGE - B 


Date Property Acquired: Search ind. dental te the arrest of Ethel 

Rosenberg ■ 

* *t-ei-»* , -i, •’ 

a ’ • * . . ^ 

Source From Which Property Acquired: ^4rB0n of Ethel Rosenberg 
Location of Property or Bulky Exhibit: Exhibit Vault 



Reason for Retention of Property and 
Efforts Made to Dispose of Same: 


> 

Description of Property or Exhibit and 

Identity of Agent Submitting Same: 

* % 


Being held pending outcome of the appeal ! 
in the Roaenberg ease* j 


•y/f 


TV- - ■ '# 




One shell clasp pin, 
seven lays, 
seven safety pine. 


Tt 

*> 


All submitted by SA JOHN A HARR I NO-- 

TON 


i 


•N 


T J 


ATiL INFORMATION CONTAINED 
HEREIN IS UNCLASSIFIED ( 
DAT E 7-2l-^fe_B Y3dl2_i 


r* 


‘I 


- ; . 

; is 




* .* * 


• r« ■ c <S'/v,_ 

• I i-y ?'• 


K j* <»• 



1-NT 66-6649 


--»«dko 

53 |o 52 



Field File #: 65-1534® 

: I £ - ; • • ; 

k ' >' J » f.seo 6-.-/’ 

6 / 



4 s 





-1 


Buttle: 


' w 

BULKY EXHIBIT - INVENTORY OF PROPERTY ACQUIRED AS EVIDENCE 
65 -^6 He* York 


(7-17-52) 


9- 1-52 


.Field Division 
Date 


Title and Character of Case: 




JO LIUSi ROSEMBERO 
ETHEL ROSENBERG 
S3P-R -• 


- « 


f »;i . TT* *V» . «• -•••■ • •* ■ •■ 1: . -^Vy-V, 44* 

Date Property Acquired: V ‘ /' 7/X7/5G. Search lneidantal.- " > 

to the arrest of JULIOS ROSENBERG - 

Source From Which Property Acquired* _ Apt of JULIUS ROSENBERG OB-11 

.10 Monroe 3t» f New York City, NY 

Location of Property or Buliy Exhibit* Exhibit vault 



■MS*- 


Reason for Retention of Property and 
Efforts Made to Dispose of Sams* 

Description of Property or Exhibit and 
Identity of Agent Submitting Sams* 


Exhibit vault 

Being held pending out cone of 
Appeal of ROSENBERG ease. 


Oaa brown Is ather xlpper brief case'J 
and on# Remington portable typewrit* 
er #Vc 90917 submitted by 3A i 
•illlaa ?» Norton! * 




ALL INFORMATION CONTAINED 

HT3EIN IS UNCLASSIFIED 

_ ^ ^ n.. . 
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BULKY EXHIBIT - INVENTORY OF PROPERTY ACQUIRED AS EVIDENCE 

Bufile: 65-58236 Saw Yr . 

Yortc Division 


FD-192 

( 7 - 17 - 52 ) 


Title and Character of Case: 


9/1/52 


Date 


o 


11 ^ 

f * t 


JULIUS. ROSENBERG, 

ethel Rosenberq 
espionage - it \ 


«. _ i' 

«. 

\ -r .> 
-•> 




\ 

# 


Date Property Acquired! * V ^ V. < 

Source - 

York City residence <f JULIUS ROSEN BtRQ U# 10 M0nr0# Street * ,#w 

Location of Property or Bulky Exhibit: . 

eSS/Sh 8 ^"??® Pr °P ert 7 

Efforts Made to Dispose of Sans: 

^ - 

? f Pr °P ert y or Exhibit and 
Identity of Agent Submitting Same: 



TRUST Cof° SIT B ° X A? ^^CTURERS 

• ** ” '■ v 

i - ♦ 

Being held pending outcome of 
*ppe*l in ROSENBERG case. 




One Croton man's watch # 48363 

o21 Si? Jj* B ** , L wrl * t w * tch ' 

One VaLtham pocket watdi and chain id fch 

ease # 6454038 , all submitted by SA WILLIAM P, NORTON 
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eld File #, 65-15348 
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■' '"v . ' 4. •; 


to uaisov 


> t 
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¥ 
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Itattt i September 3, 195? 


Tot 


Wjroctor of Special Investigations 
Tbs Inspector General 
tepertaent of the Air force 
The ftmtag an 
las hl ngton 2$, D. C# 

{ 

John Edgar Hoover, Director 
federal ftireeu of Investigation 




Subject! J0LI83 -HOSEHBSBQ 
SSPIDKAOS . K 


<r --i ,.i : :.,”j 


KUhOU 


La«fc)U>. 


M«. M* 


r 1 

« i i 


ina a 10 P"" 10 ®* lnfomatlon fUrnlahad you concern- 

iff in Rosenbarg, oho was reportedly a consultant on a 

that **• ttwodore Von Kansan, 

E^SSrS^bS^a^wL^S 1110 Mv 5 SOr7 0omalti<M » to the Air Force, 
Ewan 2 X ? > . d0 r***”* work 10 connection with the 

^ja^Daj^to Agypt, and that Von Sanaa had been assisted la this work by 

. , **•*• u *•*»« transmitted herewith for your further Information 

tge«t John A. B«^oSr2Sdlu £?8? 

•ll toroogh too lacln.l„ contain tha rSnuTrf 

oombotad In an affort to Idnntlfy thlTwt^t.- lawatUMion 

til, StS? U ******* «* •Mltloott data .Wop* to connoetloa 

HECMSSIFIED BT ■-*-*-*— A S\ .. j . n l / 




"“Mt 

i|W* 

i’1 $ 

?U '952 


«coRoa» - st f!pS- $$>36-4 ji[& 
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wrTti 
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V 1 


ftli 







±**- «**?•, 


>i. '^sr V ,“1 

i^WNt 






VT'AHMfity ?OJtfct MX 04 


Memor, 


JKv 


*. 

I 


obje 


: F 1 B J *t E ‘ H ° over » director \ (l\ - J Mr.' ®tT 

•“« = Mr s *1 - T ^«°n Section \JtJ E: -August 2 ajf r ag$*n 

<^== 5 : • S. A. Andretta - Administratl™ * 4 T 7 ' ■ . ■ ff^b,. 

B J ^^ reSPOndenC0 Secti0 “ - RoS 6 X 12 AsSl ^ flnt 1 **~- 1 Mr - 


Mr. Tolson 

##&*?: 

Mr. BelmontJl 
Mr* Clegg 


Mr, Rosen. 


^ ^ i>aey 

£Th~\ f V j 1 ; .O »' 

anslation of the attached letter n+ a, - - /* h *> £j] Mr, Winterrowd. 

^ letter of iuguat 4, 1952, TroV^ S'" *?™ 

_&^holhv, ’1 '. . : . . , 1 2 ,'- “ 0ll<, ?*»— 


O^gmxaoite ’agree 

Vi f Ux “ c °lomMer 
Reims (Marne), prance 


9 ^t 


riaa Gandy.. 


will be greatly appreciated. 

'^q _y^hc i> . P'CQRDED - 27 

V^\7 INDEXED -H 


^ 3I 

!9S» \JV 

\ &-S A: 
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Stiver 






ksmsv 









(o s‘‘l'? 3'3 fe 
HORDED - 27 


13/3 
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j> 


^rf- , i ’ ;1 totire . tte > MnlnlJtt -ativB Aariataat . Septffifcer fc, 132 

Attorney General* Onrospoodanae Section - R oo d Av\ ? * 

Director, 7SL 


i}r\ " 




R.abou^ /.*;• 
lawen Pijfce 
Constable Agree 
11 fiue da Vieus 
Halo# (Marne), i 


jb /^^ 4 U*? trsn,1 * ti00 «“■<* 7 » V letter dieted 
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lw arterial la being 


ALT, HTro?«',\TTa’-T CONTAINED 
S'.rCSIN IS UNCLASSIFIED 

DATE*-.??- ft A svaAU.'i /l 
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SEP 5 19S2 
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t 91iJ 0 , iQD : 

k 8 I 

#£CFiAc : uv cr worti. 


Uj\ 


o£P 5 3 41 PM *52 

RECEIVED READiNti hQOH 



KAJeUTlO* FHOM FRENCH 


*•*"*» August 4| 1952 


Q ‘ n, r a <* «>• 0Mt«4 sutM 

t «n*ir H*«® KCGMJH - WMhtnjtoo 


Attorney Generals 


"SJSS""^ SWsSSo*^s~~» 


Er J-3 kS“-“ BSSWS SSHi, 


retain SUU hopil « th&t America *LU nre«rt 

Tmain . reverfc *<> « oouatiy of liberty, no 


J*»«t respectfully yours 


(«!«**) ocia MB, Ontat. tooatot u „ „ 

AedUsa • ^ 3010 v i«u*>Colanbi l 
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&♦ momJ 
becjint* 

£ r S; r VV“^,, 

■ES(t < S > W&jf. ; 

few® (or) ?arr®(? ), y 


[posted at H*i££ves£* «to**sa of Loci EH PATE, and was 

ML Terror; ffomtNSD 

r ' •*■--*. -i ^ u. , j : . . -n 

n a mw n a a * ^ ^ a j 


TRA ";SL“ riT 
DOIDRES' 


TLD ST: £0^ 
F« Cxv-.V/HKQ 


&-sn%L , /&6 
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OF iHVCSTiZAjtc.J 
U. s. muiTHm Of JUSTICE 

t<WE®a« skim 


AUG 19 


Mr. Tolsr> 


Mr. Lr^d 


Mr. K 

Mr.- Pako-.r.f 


JUr. CV<r 


i I V 


. *NG£Us;^';:i> ; ^' wi pm 

DIRECTOR’ ;;:^ ; 'g--; DEFERRED * v ^ 


■*t ■ 

!l , « 


M hr 


V/ Jittrrowd 


hnom 


^ -H j ^ 

M'»£s <?&ndy _ j F 
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, __ _ /f 

^ ''Z b< 


COMMITTE ETO SECURE JUSTICE IN THE ROSENBERG CASE, IS . 

DAYLET. MHHHk,.. . S 

furnished a printed c5py v A 

or AN AMICUS BRIEF TO BE PRESENTED IN THE ROSENBERG CASE, WU C H *10 <j| 
MS ISSUED BY THE NATIONAL COMMITTEE TO SECURE JUSTICE IN THE ^ 

dosenberg case. : ms brief contains spaces for ten signatures and l 

DUDS WALLOWS. OUOTE. HE BELIEVE THAT THE TRIAL^oF JULIUS I 
, AND_EIKE1^ R OS InBERGjANBBBO r ton soeell on a CHARGE OF CCWSP^TTo $1' 
ESPIONAGE, which resulted in death sentences FOR THE ROSENBERG* and! 

thirty year sentence for their co-defendant, cached guarantees of I 

FAIRNESS WHICH AU AMERICANS HAVE. A RIGHT TO EXPECT UNDER THE I 

CONSTITUTION. HE BELIEVE THAT THE PROSECUTOR AND TRIAL JUDGE * ~ 

W ^ P “ E 10 « ONE, ATTRIBUTING 

EVERY PUbT S0CIAL “ Llm MKK ** E T0DAT m »««» OF VIRTUALL 

every public tribunal, and two, attributnb to them reversals 

and CASUALTIES .SUFFERED IN KOREA. HE BELIEVE THAT TRANS IENT 
POLITICAL AND . SOCIAL PASSIONS HAVE NO PLACE IN OUR COURTS, THAT 
TO DEPRIVE EVEN, ONE AMERICAN OF THE RIGHT T>A ' : ' ■ 

fair trial is to ' he therefore 

cun n k Aviv* ' \rjmm ■ At i titfisKvi AAitmh 


FAIR TRIAL IS TO 


end page one 


^^R^OpyiTAMERICANS. HE THERETO, 

not regoroed \ ALL INFORMATION CHAINED 

i SEP 9 1952 . HFSFiMiitraunricwc^gjj 


r-SEP 9 1952 ^ HERON* IS 

— - 
















NACE TWO 

AUTHORIZE. THE INCLUSION OF OUR NAMES IN AN AMICUS BRIEf TO THE 
SUPREME COURT Of THE UNITED STATES, PETITIONING THAT THE VERDICTS AND 
SENTENCES BE SET ASlDf, AND THAT A NEW TRIAL EE ORDERED BASED ON 
CONSTITUTIONAL GUARANTEES OF IMPARTILAITY^ AND EAIRNESS IN 

BEST TRADITIONS OF AMERICAN JUSTICE. UNQUOTE. 
|mJP HAS ALSO f URN IS KED A TWELVE-PAGE 
PRINTED PNAMPHLET ISSUED BY THE LOCAL COMMITTEE IN LA, WHICH 
CONTAINS EXCERPTS FROM VARIOUS LETTERS WRITTEN BY THE ROSENEERCS TO 
THEIR RELATIVES WHILE IN PRISON. THIS PAMPHLET CLOSES WITH A NOTE 
TO THE READERS AS FOLLOWS. QUOTE. THIS FALL, NINETEEN FIFTYTWO, THE 
UNITED STATES SUPREME COURT WILL DECIDE WHETHER TO REVIEW THE CASE. ' 
YOU CAN HELP WIN A NEW TRIAL FOR THE ROSEN BERGS AND MORTON SOEELL BY 
WRITINS TO THE PRESIDENT AND THE UNITED .STATES ATTORNEY CENERAL 

ASKINS THAT THE PLEA FOR A NEW TRIAL NOT BE OPPOSED BY THE. 
GOVERNMENT. UNQUOTE.. 

CARSON v\ ' 


Assistant Attorney General 
Oherles B. Murrey 


Director, FBI 


September It, 1952 



^® aa?CIT TSB TO SECURE 

™ »swrao e«tt 
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Om°e of "^^S^flSTToe Angel, 

o^tloa.4 0 rgeft 1 »*Uon, which i« to ^ th « Abate? 

™* brief *eeds as folio ** 1 P*w»ented In the Rosenberg app*2. 





tfsSr^v, 


./• ;v 
v» •• v->, s 


‘ • V" 




Horton Sobell^en ^ ,5 th ** Rosenberg end 

which resulted In deeth watinMi^^fk^ eewslt espionage, 

?*****»** "Mob ell A»rioims h«I f !^f!j: } ack#d RttAranteei 
the Constitution* We believe that ihl SSL!? #xp * ct w*kr 
iwlge permitted feer end mww??! * prosecutor end trial 

«», attributing tTthe dS^?! U J 0 ? 1 ^ the trial by 

«J*J th. UrS? 5 StSS^/riS *»£* «M»K « 

Attributed to *»<■«■ P“tlie tribunal, end two 

*e believe that traneie”*Liiti c !f S ^ tt ® B . in Korea, 

no pleoe in our oourte, that to deLlif I** 1 ® 1 PAe«ion» have 
the right to e fair trial is u i£wJ%II* a ,!!" A ®* rican «f 

in an airtca. brief to the SuB^nTrJS^ 1 ^^ 10 ” ot °° r «*»• 
petitioning that the verdicte^d eenSn^f.^ ° nlt * d States, 
that a new trial be orde«*H »Lz2 ** nt#no# * be set aside, end 
tftapjrtuu* «d *»-«»«. 

traditions of Aaerioen Juet ioe . , ra * no# "«h the beet 


r-r* ^ *«° « 4 »«taw.. Jhl. 

" ,u * ^ ^ ^ . 

Veil *w**W»| 



r » a r»£^ •smvsms t 


100-30781$ 

CC - 6$-5823d 


^EPl? Isp" DUPLICATE YELLOW 


AT.Z TW?CR!.rjiTlOS CONMIBED V 

^KEIIi IS UNCLASSIFIED ^ . '*' ' 

f),„ 7 ^ 


OBIGINAt CvV-jf FilED IN /OO- A 





* r *??* f,0 *»** **>. 64 


Memoranda 


Mr. T- ?' 


n r , ♦ 

i . L,,' ,1 



SUBJE< 


^^'nvrmumm • united states govern* 

1 • * • . . 1 • - - ' .. ■ I IJ: Cl*' - 

*» • J * *• Hoover, Director tr-.. cw . 

J. B. I, - Translation Section date : September ft---2£$2 

isst5t “ t General *£ 

: • . . t- B . -r . rif £ E rqs £< veg^ /i . 

A translation of the attached co^lcaWoTpoXarhed Angaat tfj 


from 


Paris," Prance 




will be greatly appreciated. 




w££ FG ' 34 SEP ^«SU—v ^ 


7^ 




Wa,D- 




fad 




w?-. •; :& ' •!. ''.7 ^ 1* >J - J '• " . l|l|f| ' .,, 1 11 ..1 ■». 

??. '.W'teiii'vWvV * - ■ .T^V-X jg’y' -'^ " ^ -L.r-1 '• — =^ * 17 ~ : . ' ->V - ■■ . ■■>— *"?. _ 

. - . _ " r _\ r irt-wS&rtitJrr.-^ •’. r-. v' - . , v ' —_■ ■ .— "r^ . - •■t— -r~- • ~ * 







«r. S. A. Andretta -Administrative Assistant . v - 

Attorney General (CorreapondeneS Section 6112) ‘' si>te:,bcr 8 > X ' 52 

Director, FBI ' 

letter Dated August 1 6 . 19^2 
rrc Peria, Ifanoe r"’ 


4S? * letter Cat. 

. « . ’ ’* i 

•••'■•• foreign language Material is being returned herewith* 


En 

T-M,*, , . 

DFC:;}en V K V 

A 

U 


;• • i 


ALL INFORJIATIOK CONTAIKED 
KLRZIN IS UNCLASSIFIED 
toLTZtslI'tk B 1 36Vr2* Di 




. *• 

V - 


^Oi'v-nu; 
, - i'n 


• ‘ ^ £ jr vv • •• • 

oV - < , 

>v 



.... r> ' ?.*' {>V 

t s ; t y. t . 7 

... TVV -f ?M C 


1 4? i5Lr o 1952 ^ ^ **/</ 4 ^ wwv 

MAILED 26 J* V. 3 c - r ' 5 *‘ 




TBAfiSLATlOlt FflDM TH22tCB 


'j 


WB IOOTH 0? THB 3d (l£S JSOHES DU liwiei , *' 

JgJ»* the mil glvm to JUUOBaod 

5jw»«P la tfalo on DRHry® Ciat. th« i <^7 °P ^qpa 

*»• «» in darker of death. f5.t2,:V?! !L?* Annoowt P» 

Jar 2 a, it records iteelf fevu* f? taapl 

OMgna t violation of tt» ccnatii* mr * it is • 

they (tmM t; libJIJj ** •ttantloa and 

th* rm spent /or donocratlo JibSti? ^ ® KKI ’ ^ESSfiO sod 


f 

translator's note: The above has iw a1m%ai4> ' 
are intentionally in.Irno^ V^T® 3 ««natiree tfiloh 

R. DEtBj ARtItiS; ^^ tna8 *‘ PAMHAU“ 

«*>* wawi — -“■‘ CDtTi 



x ,«V 


SiSiSts: £w,a * «■ 

ru. Heroovjr ImSTf! a 5»ft s ^ , l , * * "« P<*<«* *t tt» 
16, 1953. “ rr ”“* *» noon on Unjust 


l‘f 4 „• 
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Jn slated by 
'OfiS ?. C^VFDRD 
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FORM HD, U> 


' % 


Office Memorandum • united 


• ) 

STATES GOVE! 


r ° . ! Jr* J. ». Hoorer, Director . ' DATE: Septembe 

F . B . I , — Translation Section 

Mr* S. A. Andretta - Administrative Assistant Attorney General 
^Correspondence Sec«>n - Room 6112 f , t \ 

MULCT## JUi Z l U^ J^RcS L A LSJUL& - IU j 

. ' \d> I 





FTHeL, ^Hr C, Pjv D B. ££~ \ffsl 
A translation ot the attached letter of August®5^/l952, from 

M fj'Sj^menech. 

^Secretary | /. ) \ 

/fSecoure Populaire Francls^ S^ r? “ Q M 
Paris, France ' f /* 

vill be greatly appreciated, . 

..sepwtjj* , ./ 


MllL? 


Mr. Tofgnyi 

NMENT 

■k*r* Nichols.. 
Mr. Belmont 

&§&! 

Mr. Harb: 

Mr. lir^ea 
Mr. Tracy ___ 

Mr. Lau^hlia. I 
Mr. Mvir ... ... . 
Mr. Wiaitri'iiwJ 

TWo. Rojti 

Mr. 

Miss CjG, j 






I* S£p f*r wa , . 



* Un. 
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K5w* / , * 

■*Ry:^ J 

■V/V’< 1 ■- 1 
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‘**L*r. . v , I 




^^isasiysrs. m *■'— ’• » 

&*,»*££* *3i- : iitJi; 


^ EX-32 


Wne^ w 

’ Secretary 

Se coors Populaire Francis 
’. Paris, France 

. ♦ w r ’ i 


“* «M<* you requested by letter dated 

The foreign language arterial ie being returned herwrith. 

i- = < 


Enel 


T-lliOli? 


DFC:jen^ CN 
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ALL INFORMATION CONTAINED 
fiSREIN IS UNCLASSIFIED , 


'O 

1, rp/>.n - w 

Vj ». i ■ ' . 


. «* ia‘,4 * 

•f {{( ^ 



y j. 


*) 

f; ‘ Li 


COiVM 


fntV.jr 


SEP 10 1952 


Bailed 26 


S 

* ? 

' ^ VO 

4 Mf <=> 

" cr? * -t* 

^«a 


c 22 
x- 3T 

c " » 


?).'.■ 
* u* 


$ 8 SEP 2 6 1952 


•' c m ».>• . 
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rfECCIAC W*(r K i j f i t 
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■translated bv: 

veiij'ks f. 

9/5/52 ct^ 


HTTiSTJ? IS UNCLASSIFIED 
DATE 7 - 2 J- 


^ 4 _ey 3 o^ f wi-frfC- 



ENCLOSURE 







+ hS?t ***? r** 0 ?* tfiouM ETHEL and JULIUS BOSQJBHC* -santencec 

thTfJSl J? !£“!£** ** person * iwoseau ting then trm ha to- inno- 
omt of tbs oriM of which they art accused, b« returned to their too littl* 

$pf** ^ rto o naidarad in erdar that j oat lot bo done* 

®*V2??*2* *°? d »S» understand the execution of these too 

J£f*f •® J * Amartcana and would Judge, as should bo dona, thoaa raaponaibla 
fop euoh a erlaa and tha qrstan of goverraent permitting than to do so* 

M 2 5 Whl0b {* *° WU8# I*Ot®St foot honest 

*? te a BOPS dust oonosption of Jus- 

Uoa and of huaanl^r through the liberation of ETHEL art JULIUS HOSENBBRG* 

and SLS^°“ f*' to b * llOT# to the «Pro«8l« of our feelings of Justice 

T 

'for tha SECTORS POPUUIHK IRANCAJS 

(signed) X* DCMSBBCB 
A Secretary 


(it bottoa of first page is note that tha organization has several ) 
(itcUooei organisational, treasurer, "Defense 0 , legal service \ 

ata " *• **•* rwi ^" • h ° uid * i 


j 3 * mai * ed at tha rue d'Amsterdaa station in Paris, on) 
(6/8/52 and sent airmail, it was posted at 7*15 p.n. 4 ) 

The postage stamp had been torn off envelope when communication 
reached Division 7 of the Bureau. 
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??*?&** 



Assistant Attorney General 
Charles B» Murray 


October 6 , 1952 


Director, VSX 


fTTtlTI III! II 1 1 KL 


BATIO SAL (XMdm TO SECURE 
JUSTICE IK THE ROSEHBERG CASE 
UTKRHAL BECURITT - C 

JtcCtCiS 

„ „ . * h ® Bepteaber, 1952, Issue at "Jewish Life," a self* 

styled progressive monthly, carries an advertisement by the 
Rational Committee to Secure Justice in the Rosenberg Case, 
sffwlng for dale to the public the complete record of the trial 
of Ethel and Julius Rosenberg sad Morton Sobell. The record Is 
published In eight volumes, contains 1,800 pages .and coats AlO. 
Excerpts from the advertisement are as follows* 


"Ih these 1000 pages you vlll seed the testimony 
«f David Greenglass an the witness stand, sending his sister 
and brother-in-law to the death house) the admissions by 
Elizabeth Bentley end Barry G*ld that they never knew any of 
the defendants, and the Introduction at •eenamlsa* to •prove* 
that the defensaots were spies. ^ 


"Sever before has a complete, verbatln court record 
of this magnitude been brought to the ptfcllc. % are publishing 
It because we believe that It will convince you that you most 
work for a new trial for the Rosecibergs Dobell. 


. “Ord^ a copy now, for yourself, for your Mends, 
union, fraternal society or other organization. " 


The above is for year information. 
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Tir’dR’HTlOS CONTAINED 
INTCK-^a^ Ywn 
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not recorded 
141 OCT "*> 1952 



Vy ut* 311952 
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Am* is tent Attorney General 
Charle * B, Hurray 


October 8, 195$ 


Director, r»2 


MATZOUZ COUMITTn TO SFCVRB 

justice m mi ro seme; so case 

IMTEJUUkL SB CUR ITT • *£> ; 

O T-, . /,'/>€ ^5 S 



U"o // *>S 


A eoa/identfal informant of ft no ton reliability 
baa recently adwited that the Chicago Committee to 
8ecure Justice in the So tenberg Cate held a meeting 
on September 16, 1958, Gertrude Boyce, #Ac te known 
to the informant at a Cosmuniot Party member, noted 
at that man of the meeting * A dieeuttion was hod con- 
cerning the raining of fundt for the defense of the 
Boeenbergt and Horton Sobell and for Melr welfare. 

It mae decided to matl lettere to people and organisa- 
tions requesting donation* and to ueo the nance of 
prominent people e« tponton tf the Chicago Committee 
to Secure Justice in the Rosenberg Cage • It was 
brought out at thie meeting that the Rational Jewish 
Co agree a, at tuoh, mould not eupport the Roeenberg 
Committee, because tf fear it might be designated at 
a tubuertive organisation by the Attorney General, 
However, Me group mat told Mot individual member * of 
the Hattonal Jewish Cengrett would undoubtedly eupport 
tbs Couuxtttee, 
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JULIUS ROSENBERG y ESP-#. THREE DAY DISCREET PHYSICAL SURVEILLANCE 


PLACED ON WILLIAM PERL, VIVIAN CLASSMAN AND MAX FINESTONE. SUGGEST 
BUREAU ADVISE CLEVELAND AND ALBANY TO PLACE SURVEILLA NCES ON MIKE 
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Hite ana Ann Sidorovich * and Sdmrd Weinstein. Be f tel * 

tovftoTsaranTtn+'h*?* ^*£° r * ree0i P t of Butel* Fisur on 
£° w,# ? Sarant not bolttoed warranted. She ta wife of Alfred 

Smrant, tooton */ Rosenberg network who disappeared 

tn August, I960 3 with another woaan* Investigation of 

»«”**»; fntledtedev.lep Womatilnindidting 
ahe Nnowa present whereabouts of husband* " 
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federal bureau of investigation 

UNITED states department of justice rr ^ 
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rilil il’glvi y^rpTl^l ^ “ B ®. »* to® 

* Mia BbbJio^a L^Es*e 0CT0S&H 15. io<r> 
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JULIUsVosENBERG. ET AL. ESPIONAGE DASH 8. SAAG ROT COHN ADVISED 
HAT THK MANDATE PNOK THE SUPREME COURT vkILL BE HANDED DOWN OlfC ? 

~™ TE " NEm ' AND IS “ M ™ “ «-™S( 

" 0N *“* ««« «tt BE SERVED ON OCTOBER 

™ 08 THE' ATTOliKEYS FOR ROSENBERG AND SOBEIX P0R „ ^ 

MA^ATE. the MOTION WILL BE RETURNABLE PROBABLY 0 N 

OCTOBER TWENTY ORE NEXT. COHN STATED THAT WHEN THE ORDER IS OBTAINS 

JUDGE KAUFMAN WILL FIX A NEW DATE FOR THE EXECUTION of 

TO TAJO, p„« „„„ EXECGTION OF THE ROSEN BERGS 

TO TAK„ PLACE FH* FOUR TO EIGHT WEEKS FROM THE DATE THE ORDER IS 
2Z« m STATH> “ “ -SE TO SIX WEENS. 

Her stated that all motions for a STAX is available and a 
“ ^ A ““ “ **■ — ““ - opposed 

the department, he advise that the solicitor general HAS 

hotified the clerk of THE SGPRE.-LE COURT' tHAT he WISHES to be 

::~:r of m ** « ™ o P «««■ 

o SOBEIX. THE SOLICITOR GENERAL WILL OPPOSE ANY SUCH APPLICATIONS 
COHN FURTHER ADVISED THAT THE AO orn „ c APPLICATIONS. 

mrr 1 THE AG AI,I> TnE solicitor general are in- 

pull AGREEMENT WITH ALL OF THE FOREGOING. . jr . 

ADVISED THAT ON OCTOBER THIRTEEN LAST SOBE^^Sw o£9 
1 - NY 100- 371TB .. r *41 & 


- , K, 


l - NY 100-37158 IBrr ^ . 
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UNITED STATES DEPARTMENT OF JUSTICE 


FD-36 


Transmit the following Teletype message to: ' 

PAGE TWO 

65-15348 

PIAH TO SEND A LATTER TO JUDGE KAUFMAN AND TO HAVE HIS EIRE 
VISIT THE OOEOE. HIS LAWYERS STRONGLY ADVISEE HIM AGAINST THIS 
STATING THAT THEY WOUtD MAKE A FORMAL APPEAL TO THE JUDGE FOR 

Reduction of sobell toid his lawyers he did hot believe 

SWH ACTI0K W0U “ B * aid thought that A LETTER AED 

A PERSONAL APPEAL BY HIS WIFE WOUIs, BENEFIT HIM HOSE 

TH£ be hailed this WEI*, bureau ms 

HUY 

nc 


PROMPTLY Oli FURTHER DEVELOPMENTS. 
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mfomk baui. iwisjrruwaf , J . ita 

JOtffifoo&tmgiO; ET At; ESFIOfTAOS DASH R. USA LAKE jmi' M ' 
THAT SWHUSKB COURT UNANIMOUSLY STAYED PILING OP THE ORDElP^ 
DEFYING PETITION POR CERT. OP THE ROSENBESOS AND 30BELL UNTIL 
THEIR PETITIONS POR A REHEARING HAVE BEEN DISPOSED OP. 
PETITIONS POR R SHEARING ,(UST BE PILED BY OCTOBER TUBKTYBIOHT. 
SUPREME COURT WILL BE IN RECESS PRIOR TO THAT DATE UNTIL 
NO VHP-3 HR TEN NEXT. POR INFO. 


1 - NT 100-37156 
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J CLICTS ROSENBERJB El At, ESPIONAGE - H. PISURS INSTITUTE^ 

AS PER BUTEL AND NYTEL OCT. THIRTEEN. NO UNUSUAL ACTIVITY 

NOTED .TO DATE. IN VIEW OP STAY GRANTED BY SUPREME COURT AND 

THE PACT THAT SUPREME COURT WILL BE IN RECESS UNTIL NOV. TEN, 

PISURS WILL BE TERMINATED MIDNIGHT, OCT. SEVENTEEN, UACB. 

SURVEILLANCES WILL BE REINSTITUTED WEN DECISION PROM SUPREME 

COURT ON APPLICATION FOR REHEARING *IS HANDED DOWN. 
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JULIUS ROSENBERG, etal.. 
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that a suXr f .r1it e Tb/^e h L B tenut1 d s ° ,:t0ber 15 ’ »». "fleeting 

fifteen days to file a petition reouesti n«*I Court "bicli granted 

*rtt of certiorari in the ;case oHmins ?mrS^ rln f ° f Sl^tition for 
VS., United States. ULlUS ROSENBERG and ETHeP rqSenberG . 
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Petitioners, 


THE UNITED STATES OF AMERICA. 


PETITION FOR REHEARING 
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Attorney for Petitioners , 

401 Broadway, 
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IN THE 

Supreme (Enurt of % 

OCTOBER TERM, 1952 


No. Ill 


Julius Rosenberg and Ethel Rosenberg, 

Petitioners, 


vs. 


The United States op America. 


PETITION FOR REHEARING 

The petitioners, Julius Rosenberg and Ethel Rosenberg, 
pray for a rehearing and reversal of the order of this 
Court, entered on October 13, 1952, denying their petition 
for a writ of certiorari to the United States Court of Ap- 
peals for the Second Circuit. - 
This petition for rehearing is made, pursuant to the 
provisions of Rule 33 of the rules of this Court, upon sub- 
stantial grounds available to the petitioners, although not 
previously presented. 


Reasons Why a Rehearing Should he Granted and a 
Writ of Certiorari Issued 

The petitioners urge five substantial grounds, previ- 
ously available to them, although not presented on their 
original petition for a writ of certiorari. They submit to 
the Court, however, that justice will not be done unless this 
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